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PREFACE. 



This treatise is published in the hope that it will 
prove useful as a book of reference in the prepara- 
tion and discussion of Advocations, Suspensions, 
and Appeals in criminal causes. 

While its leading title and subject is review, 
nearly one half of the book (namely, the first part) 
is devoted to procedure in inferior Courts. The 
importance .of this branch, whether regarded as 
ancillary to the second part or as a separate subject, 
became so apparent as the work advanced, that I re- 
solved to treat it at greater length than was at first 
proposed. I have confined myself, however, to an 
examination of the leading general procedure star 
tutes and regulations; as it was impossible, within 
a moderate compass, to deal vnth the details of the 
numerous penal statutes now in force. 

The text of the leading statutes and regulations 
will be found arranged under their respective heads 
in the body of the work ; while the Appendix is 
chiefly devoted to forms of Bills of Advocation and 
Suspension, and Appeals, and to Interlocutors, and 
other procedure following upon them. I hope that 
this arrangement will enable the reader to examine 
the statutes more conveniently and intelligently 
than it is possible to do when they are disjoined 
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from the commentary, and that it will not render 
them less available for purposes of reference. 

It remains to express my best thanks to those 
who have assisted me in the preparation of the 
book. I am specially indebted to Mr Charles Scott, 
Advocate, Clerk of Justiciary, and Mr. A. D. 
Veitch, Depute-Clerk of Justiciary, for the oppor- 
tunities which they have afforded me of examining 
the books and papers in their custody, and for the 
courtesy and good-nature with which they have 
answered my frequent inquiries as to matters con- 
nected with their department. Mr Scott has also 
given me some valuable suggestions as to that part 
of the book which deals with procedure before 
the High Court of Justiciary ; and Mr Veitch has 
thoroughly revised the forms in the Appendix. I 
am also much indebted to Mr W. G. Scott-Mon- 
crieff, Advocate, for assistance in the preparation 
of the Index. 

HENRY J. MONCREIFF. 

15 AiKSLZB Placx, 

lit March 1877. 
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CHAPTER I. 

Of the leading General Statutes and Regu- 
lations CONCERNING PROCEDURE IN CRIMINAL 

Causes in inferior Courts in Scotland other 
than the summary procedure act, 1864. 

In suspensions and appeals before the High Court 
and Circuit Court of Justiciary so many questions 
arise as to alleged irregularities in procedure in 
inferior Com-ts that, in order to follow the argu- 
ments and read the decisions in such cases intelli- 
gently, it is necessary to have some acquaintance 
with that procedure. I do not intend at present to 
give an historical account of the jurisdictions of 
these courts, or a synopsis of the forms of process 
observed in them. Neither shall I attempt, except 
incidentally, to deal with the procedure authorised 
or prescribed by the numerous special statutes 
which authorise prosecutions for statutory offences 
and recovery of penalties. I shall content ' myself 
with commenting in some iietail upon the leadinjg 
General Statutes, Acts of Adjournal, and other 
regulations at present in force on procedure in 
criminal causes in the inferior Courts in Scotland, 
and, in particular, upon the Summary Procedure 
Act, 1864. But as that Act is, with trifling 
exceptions, permissive, and as its provisions for 
the most pait apply only to prosecutions brought 
under it, it will be dealt with separately hereafter 
(Part I., Chap. 11. ), and this chapter will be confined 
to the statutes and regulations other than the 
Summary Procedure Act, 1864. 

The inferior Courts in question are : — (1), The 
Sheriff Courts ; (2), The Burgh Courts ; (3), The 
Police Courts ; and (4), The Courts of Justices of 
the Peace. 
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SECTION I. 

Of Procedure in Criminal Causes in the 

Sheriff Court. 

In the Sheriff Court three modes of trial are 
competent in criminal causes. First, With a jury. 
Second, Without a jury on a criminal libel, and 
inducice of six free days. Third, On summary com- 
plaint without a jury, and without inducice} Of these 
modes the first and third only have for many years 
been used in practice. But all three are competent, 
and are fully recognised by the institutional writers, 
and in the statutes, regiilations, and decisions to 
be afterwards mentioned. The second and third 
are both sometimes termed summary trials, as dis- 
tinguished from trials with a jury, but the designa- 
tion sumrrmry properly applies to the third mode 
of trial alone. Most, if not all, of the Procedure 
Acts and regulations now in force were passed 
within the last fifty years ; but some account must 
be given of the earlier practice. 

By section 40 of the Heritable Jurisdictions Act, 
20 Geo. II., cap. 43 (1747), the Court of Justiciary 
was empowered to regulate, by Act of Adjournal, 
the fees to be paid to the clerks or other officers in 
the Sheriff or Steward Courts in criminal causes, 
but no power was given to regulate procedure in 
these Courts. But shortly after the passing of that 
Act the Sheriffs and Stewards-Depute prepared 
certain important regulations, which are printed in 
an appendix to the 2d edition of Louthian's work on 
The Form of Process before the Court of Justiciary 
in Scotland, published in 1752, four years aflec the 
Heritable Jurisdictions Act came into operation. 

These regulations, so far as relating to the sul)- 
ject of this chapter, may, with advantage, be h*e 
quoted, as they present a very correct and complete 
picture of the procedure at that date. They possess 

^ At least no indncice need be allowed. 
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a further interest in this, that the procedure in all 
criminal courts was then in a state of transition ; 
the Heritable Jurisdiction Act having been recently 
passed, and many important improvements in the 
conduct of criminal trials having been introduced 
in the Court of Justiciary, and imported thence to 
the inferior Courts. It is also interesting to com- 
pare these regulations with those contained in the 
Act of Adjournal of 17th March 1827, which closely 
resemble them.* The headings here given are not 
in the original. 

" The regulations appointed to be observed in the Rbgula- 
Sheriff and Stewart Courts in criminal causes are ras Shk^ 
as follows, viz. : — im- and 

Stewabt 
Courts, 

Complaint by Signed Petition. i762. 

** I. That in all criiues which by their nature require that the 
party accused should be incarcerated before trial, application shall 
be made to the Sheriff by Petition, signed by the private party 
complaining or by the Procurator-Fiscal, setting forth the nature of 
the crime ; and upon considering thereof, the Sheriff shall grant 
warrant for apprehending and incarcerating the party informed 
against till such time as he shall be liberated in due course of 
law."« 

Trials by Jury, 

" II. That crimes which infer loss of life, transportation, banish- 
ment furth of Scotland, or demembration, and others of great 
importance, shall only be tried by jury, unless where the contrary 
is provided by special statute. 

" III. That in crimes to be tried by jury, the forms of the Court Compare 
of Justiciary shall be followed, excepting only that in all cases the ■^^. ^^ 
proof, with the objections to the witnesses, and answers, shall be nid^TTth 
taken down in writing."^ MaVch 

1827, ch. 

Trials on Summons without a Jury. ^' ^^' ^' 

" IV. That in the trial of crimes without jury, where the form is -A-ct of 
not directed by special statute, the party accused shall be cited -^djoiu*- 
upon a proper summons, signed by the clerk and fully libelled ; j ^ 3 
which summons shall charge the defender to compear personally, and ch. 
^ 5, aec. 2. 

^ References to the oorresponding sectionB of the Act of Adjonmal are 
given on the margin. 

*Hume, iL 84, 85, and Statute 1701, c. 6. 

' It would appear from Hume, iL 67, quoted infra, that although in 
trials by jury, inducice of fifteen days were often allowed, that number 
of days was not peremptorily required in inferior Courts. 
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Regula- and to find caution acted in the Sheriff Book»y that he shall make 
TioNs, &c. answer to the libel, and appear at all the diets of Court. 
Ibid., ch. " V. That the officer who executes the summons shall deliver to 
2, sees. 1, the defender, if he finds liim personally, — or, if he does not find 
2, S, 4. j^- jj^^ shall leave at his dwelling-house, — a full copy of the sum- 
Compare jj^Qjjj^^ together with a list of the names and designations of the 
Adjour- witnesses to be adduced against him.^ That the officer's execution 
nal, ch. sliall certify the delivery of such copy and list, and that six free 

2, sec 6. days shall intervene betwixt the day of the citation and the day of 
Ibid.^ ch. compearance, exclusive of both these days. 

1, sec. 3. u yj "Xliat every criminal summons shall contain a warrant for 

1 Mc. 1 ^^^^^8 witnesses, conform to a list to be signed by the prosecutor, 

' ' and given in to the clerk ; and such witnesses shall be cited to 

appear on the same day to which the defender is cited. 
Ibid., ch. " VII. That the defender against whom any criminal summons is 
4, sec, J. executed may take out Letters of Exculpation for proving his 
defence, if such proof be necessary ; which letters the clerk shall 
be obliged to give out on application of the defender, who shall 
therein cause cite his witnesses to appear on the same day to 
which he is himself cited." 

Cases requiring Extraordinary Dispatch. 

" VIII. That in all cases which require extraordinary dispatch, 
the private i)arty aggrieved, or the Procurator-Fiscal, may apply 
to the Sheriff by summary complaint, who will (if he see cause) 
ordain the complaint to be intimated to the defender, and him to 
appear personally in Court, and to make answer to the same, upon 
such inducicB as the Sheriff shall think proi)er."2 

Procediu^e at the Diet of Compearance. 

Ibid., ch. " IX- That if at the day appointed the defender appear, and the 

3, sec 1. pursuer be absent, the diet shall be declared to be deserted ; and 

the Sheriff shall, if the circumstances of the case require it, award 
full costs, so as to indemnify the defender, which costs may be 
thereafter recovered by all maimer of legal diligence.^ 
P}id., ch. " X. That if at the day appointed the defender do not compear 
3, sec. 2. ajjd gj^^j caution bs above, the Sheriff shall grant warrant to appre- 
hend and detain him till he find caution.^ 
Ibid., ch. " XI. That after caution is found, if the defender fail to compear, 
3, sec. 3. iiig bail-bond shall be declared forfeited, and in both cases, whether 

1 By Act of Adjournal, 26th July 1675, it was orcUuned "That in all 
" tyme, when doubles of criminal letters are given to the parties defenders, 
** that upon the verie double of the letters the list of the witness ancl 
" assizers' names he written, either on the end or the back thereof, aad 
** not on papers apart." 

* The cases here provided for are proper summary trials, as distinguished 
from trials on a criminal libel without a jury. 

' Hume, ii. 127, 128 and 134, note 1. 

^ Hume, ii. 69. No inferior Judge can pronounce sentence of fugitation 
or grant warrant for putting to the horn. 
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caution has beei» found or not, the Sheriff may (if the nature of Rsoula- 
the case admit of it) further proceed to consider the relevancy of tions, &c. 
the libel, and admit the same to the pursuer's probation, and to pass Compare 
such sentence as may be pronounced against a person in absence.^ Ad o - 

" XII. That upon the day of compearance the defender shall j^ ^^ 
either give in all his defences in writing, or shall make answer 6, sec. 2. 
viva voce to the facts contained in the libel ; and upon advising 
the libel and defences, the Sheriff shall either pronounce an inter- 
locutor upon the relevancy,^ or, in case of difficulty, shall ordain 
informations to be given in.^ 

" XIII. That after pronouncing interlocutor upon the relevancy, 
the Sheriff shall forthwith proceed to examine the witnesses adduced 
kinc inde upon the facts admitted to probation ; but probation by 
oath of party shall not be allowed in any case where the fact re- 
ferred has turpitude in it, or where the consequence may be more 
than pecuniary." 

Sentence. 

" XIV. That if, upon advising the proof, the Sheriff shall find the 
defender guilty of what he is charged with, he shall fine,' incarce- 
rate, or iiSict corporeal punishment according as the circumstances 
of the case require, and shall in all cases grant warrant for imprison- 
ing the defender until he shall make payment of the sums decerned 
against him, or till the day assigned for inflicting the corporeal 
punishment." 

The remaining regulations relate to the execution 
of sentences inflicting capital or corporeal punish- 
ment, the preparation of informations by the Sherift', 

^ The practice of proceeding in absence of the accused, which, as this 
regulation shows, obtained pretty extensively, was expressly condemned as 
irregular in the case of Macalister and Others, June 22, 1812, in which the 
Court found and declared "that in criminal process no judgment of cpnviction 
' * or punishment can be regularly pronounced except in presence of the pannel, 
** and that any practice jidverse to this rule ought to he corrected. " — Hume, 
ii. 68, note 3. but the pannels were not allowed expenses in the inferior 
Courts, '* in respect a usage has crept into the Sheriff Court of Lanarkshire 
** of giving forth sentences while pannels were not present and attending 
** in Court." — Hume, ii. 134, note 1. Sections 7 and 15 of the Summary 
Procedure Act, 1864, provide for and regulate procedure in absence where 
the complaint concludes for a pecuniary penalty only in the first instance, 
or the special Act authorises procedure without the presence of the re- 
spondent. 

* By 20 Geo. II., cap. 43, section 41, which relates to trials in the Court 
of Justiciary, informations on the relevancy of the Hbel and defences were 
dispensed with, except in cases of difficulty, but the pannel was required 
to ** give in to the Clerk of Court the day before the trial, in writing, sub- 
** scribed by the pannel or one of his procurators, such account of the 
** facts relating to the matters charged on him in the libel or indictment, 
** and thereto briefly subjoin the heads of such objections and defences as 
** he shall think tit or be advised to make at his trial"— Hume, ii. 301. 

3 See 20 Geo. II., cap. 43, section 42, which also relates to trials in the 
Court of Justiciary. 
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Regula. and the transmission thereof, with the writs and 
raa Sher. Other evidence of proof, and lists of assize, to the 
IFF AND Lord Justice-Clerk or his deputes, in terms of 8 
Courts, Anne, cap. 16 ; and lastly, to the execution of the 
1752. Porteous Roll,^ and attendance of the Sheriff or his 
substitute and officers at the Circuit Court, with the 
roll and executions thereof. 

In these regulations three modes of trial are well 
defined — ^Triads by Jury, in Regulations II. and 
III. ; Trials without a Jury on a Criminal Summons, 
in Regulations IV. et seq. ; and Simimary Trials, in 
Regulation VIII. 
Proced- From 1748 till 1827 the procedure in the Sheriff 
1827. Court was not altered to any great extent. Being 
modelled on that of the Court of Justiciary, it was 
affected more or less by the changes which from 
time to time took place in the latter. But as the 
rules prescribed in the Statute 1672 were held to 
apply only to the superior Court, considerable lati- 
tude existed in the practice of many Sheriff Courts in 
regard to the length of indtidce allowed, the signing 
of indictments, lists of witnesses and assize, service 
of the libel, procedure in absence of the accused, 
and other matters. The following passage in Hume 
(ii. 66) gives a very succinct account of the form of 
process before the Sheriff during the 18th and the 
beginning of the 19th century : — 

"The form of process before the Sheriff in 
" criminal cases is various, according to the nature 
of the charge and the conclusions of the UbeL 
For petty offences, punishable with fine only or 
" damages, or a short imprisonment, the usual 
" course is by a summary complaint or ordinary 
" summons at instance either of the Procurator- 
" Fiscal of Court, or of the party injured, with his 

1 Hnine, ii. 25 and 26. By 9 Geo. IV. , cap. 29, section 5, so much of the 
Statute 8 Anne, cap. 16, ''as relates to punishment of crimes to be tried 
** in the Circuit Courts, and the transmission of the same, with writs and 
" evidence, to the Lord Justice-Clerk or his deputies," is repealed, and 
crimes are now tried on Circuit by indictment in the same manner as before 
the High Court of Justiciary at liidinburgh. 
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concourse ; and on these the manner of proceed- Pkoced- 
ing by written debate and allowance of proof is 1827/^^^ 
not materially different from that in civil actions. 
" In cases of somewhat a higher kind, where the 
prosecutor concludes for a long imprisonment, or 
banishment from the country, or other the like 
serious penalty, a libel is often employed (akin to 
the criminal letters used in the Court of Justiciary) 
which calls the accused to a day of trial on reason- 
able inducicB according to the custom of the Court, 
and grants warrant for the citation of witnesses 
as contained in a list which is signed by the pro- 
secutor and subjoined to the libel, and served on 
the pannel along with it. In this form of action 
the whole debate and proof are intended to take 
place at a single diet mentioned in the libel and 
citations ; and, therefore, if the accused mean to 
examine witnesses on his part, he has to apply to 
the Clerk of Court for a precept of exculpation. 
" Again, in cases of importance, where the Fiscal 
concludes for such pains as cannot lawfully be 
awarded without a conviction by the verdict of an 
assize, the course of trial is by a proper indict- 
ment, as before the Lords of Justiciary ; whereof 
the pannel is served with a copy, together with a 
list of witnesses signed by the fiscal, and a Ust of 
assize signed by the Sheriff. According to the cus- 
tom of some counties the indictment also is signed 
by the Sheriff (though this seems more proper for 
the Fiscal), and the diligence for citing witnesses 
is signed by the Sheriff and the Clerk of Court. 
But although these forms are usually observed in 
cases of moment, and the pannel is often allowed 
his inducicB of fifteen days to answer to the 
charge, yet still it is to be noted that the rules of 
criminal procedure prescribed in the Statute 1672 
were intended only for the supreme Court, and 
not for the inferior Judges. So that a deviation 
in any of those particulars is not to be pleaded 
peremptorily, as a nullity of the process, if matters 
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Proceo. '^ are truly conducted in a fair and equitable 

IXRE 1748- ,, » -^ ^ 

1827. ^^J- 

It sufficiently appears from Hume (ii. 67-69), and 
the cases mentioned in the notes to those pages, 
that the practice in criminal causes varied con- 
siderably in different inferior Courts ; and further, 
that irregularities in several important particulars 
had crept into and long been tolerated in the 
criminal procedure of these Courts. There thus 
existed a strong necessity for the introduction of 
uniformity of procedure and the suppression of 
such irregularities, which could only be effected by 
statutory regulation. 

In the year 1815 a Royal Commission was ap- 
pointed to inquire into the duties, salaries and 
emoluments of the several officers, clerks and 
ministers of justice, and to report what regulations 
should be established respecting the same. The 
Commissioners, inter alia, recommended that certain 
regulations with respect to fees and otherwise should 
be made in regard to the Sheriff or Steward Courts 
in Scotland. In order to carry these recommenda- 
tions into effect the Statute 6 Geo. IV., cap. 23, 
was passed. It directs, requires and empowers the 
Court of Justiciary to regulate the fees to be paid 
in criminal causes in the Sheriff or Steward Courts, 
as also the course of proceeding in criminal causes 
before the same, by one or more Act or Acts of 
Adjournal, to be passed by them from time to time 
as they shall see cause. ^ And it was further enacted 
that every such Act of Adjournal, and the regula- 
tions thereby made, and the table of fees thereby 
established, should apply to and receive effect in 
the Courts of Royal Burghs in Scotland equally as 
in the Sheriff and Steward Courts.^ 

In virtue of the powers so conferred, the Court of 
Justiciary, on 17th March 1827, passed the follow- 
ing Act of Adjournal, which has the authority of an 

* 6 Geo. IV,, cap. 23, section 1. » Tbid,^ section 7. 
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Act of Parliament.^ It is given exactly as it stands 
in the Book of Adjournal. 

" The Lord Justice-Clerk and Lords Commissioners of Justiciary Act op 
having taken into consideration an Act passed in the 6th year Adjour- 
of the reign of his present Majesty, entituled * An Act for the ?A^» ^.^^^ 
better regulation of the Sheriff and Stewart and Burgh Courts 
of Scotland/ as also the Report of the Sheriffs of the shires of ^'®*°^*^*®' 
Edinburgh, Lanark, Fife, Perth and Aberdeen, commissioners 
appointed by the Court of Session in terms of the 3d section of 
the said statute, and the Form of Process drawn up by the said 
Sheriffs for criminal causes in the Sheriff Courts and Courts of 
Royal Burghs of Scotland, and having heard His Majesty's Advo- 
cate on behalf of the public, Do hereby, in terms of the 4th, 5th 
and 7th sections of the said statute, Enact and Declare that after 
the expiration of three calendar months after the first day of the 
next Session of Parliament, the following Form of Process, in 
criminal causes, shall be observed in the Sheriff or Stewart Courts, 
and in the Courts of the Royal Burghs of Scotland, viz. : — 

FORM OF PROCESS 

IX 

CRIMINAL CAUSES 

TO BE 

OBSERVED IN THE SHERIFF COURTS 

AND IN THE 

COURTS OF ROYAL BURGHS 

OP 

SCOTLAND. 



"CHAPTER L 

" Libel. 

" 1. The libel shall be drawn as nearly as possible in the form of Amended 
criminal letters. It shall give notice of the articles, if any, to by 16 
be produced in evidence ; shall contain a warrant for citing ?^^. ^^ 
witnesses ; and shall be signed by the Clerk of Court. The diet go^i^c. 
of compearance shall be filled up before the libel shall be issued by 35' and 
the clerk, and on no account shall any libel be issued by the clerk Schedule 
with the diet of compearance blank. A list of the names ajid ^^)" 

^ Ibid., section 5. 
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Act or designations of the witnesses, signed by the prosecutor or the Clerk 
Adjour- of Court, must be annexed to the libel. 

Mar 1827 " 2. If the trial is to be by jury, the libel shall oontain a warrant 
for citing assizers, and may conclude generally for the pains of 
law. A list of the assize shall be signed by the SherijQf or Magis- 
trate, and shall be annexed to the libel and list of witnesses ; and 
^™?A ^^^ the accused shall be cited to compear to underlye the law at the 
17 Vict° ^^^^ ^^ compearance specified in the libel, on inducicB of not less 
cap. 53 ' ^^^^^ fifteen free days, i.e., exclusive of the day of citation and 
sec. 35, the day of compearance. 

introduc- " 3, If the trial i6 to be without jury, the libel shall conclude for 
SetS^^f ^^' imprisonment, and banishment, or any of them, or other pains 
Compear- ^^ ^'^ competent to be mflicted by the Sheriff or Magistrate with- 
ance. out a jury ; and tl;e indiicicB shall not be less than six &ee days. 



"CHAPTER II, 



" Execution of the Libel, and Peoductions by the 

Pbosecutor. 



if 



1. The officer shall deliver to the party accused, if he find him 
personally, a full and accurate double of the libel to the will,^ and 
a list of the witnesses, and also a list of the assize when the trial 
is to be by jury.^ 

" 2. If the officer do not find the party accused, he shall leave the 
double of the libel, and a list of the witnesses, and of the assize, if 
any, in the party's dwelling-house, with one of his family ; and if 
entrance into the dwelling-house be not obtained, the officer shall 
affix the double of the libel, and a list of the witnesses, and of the 
assize, if any, to the most patent door of the dwelling-house ; and 
in either of these cases, open proclamation must also thereafter be 
made at the market-cross of the head burgh of the county ; and 
another double of the libel, and a list of the witnesses and of the 
assize must be there affixed.^ 

" 3. The lists of witnesses and assize served on the party accused 
shall not be on papers apart, but shall be annexed to the double 
of the libel. It is not necessary that a copy of the signature 
of the prosecutor, or his procurator, should be annexed to the list 
of witnesses so served on the accused, or that a copy of the signa- 
ture of the Sheriff or Magistrate should be annexed to the list of 
assize so served. 

"i. The double of the libel, and the list of witnesses and list of assize 

^ That is, not including the mtIIL 

* See Act of Adjournal, 9th July 1821, and Hume, iL 248 and 243, noteb 
b and 2. See also, as to citation of the accused, the statute 1555, cap. 33, 
and Hume, ii. 252, et sfq. 

* Statute 1555. cap. 33. 
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served on the accused, may be printed or written bookwajs, and Amended 
shall be subscribed on each page by the officer executing the same, by 9 Geo. 
and shall have a short copy of diarge and citation subjoined thereto. *^'» ^^P* 
This copy of charge and citation shall contain the names and de- ^ *^^^ 
signations of the witnesses present at executing.^ Schedule 

" 5. The written execution returned by the officer shall be sub- (A). 
scribed by him, and by the witnesses speciaUy designed, in whose 
presence the citation was given. It shall set forth whether the Amended 
double of the libel, and the lists of witnesses and assize, and short ^Y ^ G^- 
copy of charge and citation subjoined thereto, were served on the 29 ie^^ 
accused personally, or left at his dwelling-house with one of his 7^ 'and 
family, which dwelling-house must be particularly designated in Schedule 
the execution, or whether he was otherwise cited ; and if he was {^)* 
otherwise cited, the execution shall set forth the manner of citation. 
The execution shall also state that the double of the libel, and the 
lists of witnesses and assize served, were subscribed on each page 
by the officer. 

" 6. The original libel,^ list of witnesses and list of assizers, the 
executions against the accused, and against the witnesses and 
assizers, and also the articles to be produced by the prosecutor in 
the course of the trial, shall be lodged in the hands of the Clerk of 
Court not later than the day before the trial 



"CHAPTER III. 

" NON-COMPEAKANCE OP EITHER PaRTY. 

"1. If at any diet the accused appear, but the prosecutor fail to 
insist, the Shenff or Magistrate may declare the diet to be deserted; 
and if the circumstances of the case require it, may award expenses 
to the accused, which may be thereafter recovered by all manner 
of legal diligence. If the prosecutor's absence be necessary, and 
the necessity be proved to the satisfaction of the Sheriff or Magis- 
trate, he may excuse the same and continue the diet to a future 
time. 

" 2. When bail has not been found, if the party accused shall fail 
to appear at any diet, the Sheriff or Magistrate may grant warrant 
for apprehending and imprisoning him until he shall find sxifficient 
bail to attend the whole diets of Court. 

"3. When bail has been found, if the party accused shall fail to 

* Section 6 of 9 Geo. IV., cap. 29, substitutes for the copy of citation a 
notice marked upon the libel, in form of Schedule (A), to be subscribed by 
the officer and orte witness, and declares that '*it shall not be necessary for 
** such officer to subscribe any other part of such copy of a libel." 

' The principal or record copies of all criminal libels before the Sheriff 
Courts may be either \^tten or printed, or partly written and partly 
printed, provided they are authenticated as before— 16 and 17 Vict., cap. 
80, section 33. 
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Act OF appear, the bail bond may be declared to be forfeited; and the 
Adjour- Sheriff' or Magistrate may grant warrant for apprehending the 
Majlch^^ accused and committing him to jail till liberated in due course of 
1827. l**^- 



"CHAPTER IV. 

" Letters of Exculpation and Productions by the Accused. 

"1. The party accused, if he demand it, shall receive from the 
clerk letters of excidpation containing a warrant for citing wit- 
nesses, agreeably to a list signed by the accused or his pro- 
curator. ^ 

" 2. All articles to be founded on by the accused in the course of 
the trial, a written statement of the defence,'^ and a list subscribed 
by the accused, or his procurator, of the witnesses to be adduced on 
the part of the accused, shall be lodged in the hands of the Clerk 
of Court not later than the day before the diet of comj)earance ; 
and the accused shall not be allowed to produce at the trial any 
articles which have not been so lodged, or to prove any s})ecial 
defence which has not been stated in writing and lodged as herein 
provided, or to examine any witnesses not insert either in a list 
lodged as herein provided, or in the list of witnesses for the pro- 
secution, unless by special permission of the Court, asked and ob- 
tained on cause shown previous to the commencement of the trial. 



"CHAPTER V. 

" Of Procedure, Sentence and Execution. 

"1. In trials by jury the forms of the Court of Justiciary sliall 

Amended be obsei-ved, except that the evidence shall be taken down in 

by 9 Geo. y^^jj^^ unless otherwise provided by the Legislature. All objec- 

29 ^00^ 27. tions stated in the course of the proceedings, with the answers 

thereto, shall be entered on the record if required by the party 

against whom the judgment on the objection has been pronounced, 

or if the objection shall appear to the Sheriff" or Magisti-ate of 

^ Witnesses may be cited in criminal causes or prosecutions for statutory 
penalties in any part of Scotland on the warrant of the 8heriif, 1 1 Geo. IV. and 
1 Will IV., cap. 37, section 8. -See also 1 and 2 Vict., cap. 119, section 24. 
As to the citation of witnesses resident in England and Ireland, see 45 Gea 
III., cap. 92, and 54 Geo. III., cap. 186, and notes to sections 8 and 9 of 
the Summary Procedure Act, 1864, iw//*a. 

' In practice this regulation is confiiied to special defences. 
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importance, and such as ought to be put upon record, though Act of 
required by neither party. ^ Adjour- 

" 2. In trials without jury the whole proceedings are to take ?^ *^^ 
place, and the evidence shall be led, in presence of the parties and 
of the Judge who is to decide the cause, and the diet shall not be 
adjourned without reasons stated in the record. 

" 3. In all criminal trials, if the accused has any objection to the 
principal libel or list of witnesses, or to the double of the libel, or 
to the list of witnesses served, or to the manner in which the 
witnesses are designed either in the principal libel or the list Amended 
served, or to the execution of the libel, or to the executions against JL ^^' 
witnesses, or any objection founded on discrepancy between the 29 sec. 
double of the libel or the list of witnesses served and the record, 11, as to 
he shall be bound to state the same before the interlocutor oif ^^bjectiona 
relevancy is pronounced, otherwise the objection cannot aftei-wards °? account 
be received, aame or 

" 4. If the accused shall be found guilty, the Sheriff or Magistrate deaigna- 
shall, on motion of the prosecutor, pronounce judgment. tion of 

" 5. Wlien a fine has been imposed or expenses awarded, the *^^"*®*^ 
Sheriff or Magistrate may grant warrant to imprison the party Amended 
convicted until the fine or expenses shall be paid.^ by 9 Geo. 

" 6. In pronouncing and executing sentences importing corporeal 1^"., cap. 
pains, the Sheriff or Magistrate must attend to the provisions ot ^* *®^" ^^' 
11 Geo. I., cap. 26, section 10,^ and the 3 Greo. II., cap. 32, See 11 Geo. 
section 2."^ IV. and l' 

Will. IV., 

It will be observed that this Act of Adjournal ggP^ions i 
does not contain any regulations applicable to trials and 2. 
on summary complaint, and this may perhaps 
account for the contentions of the suspenders in the 

^ This regalation was in part altered by section 17 of 9 Geo. IV. , cap. 29. 
which enacts that in trials by jury it shall be competent for the Court of 
the Sheriff to proceed "without reducing into writing the testimony of any 
*' such witness or witnesses, in the same manner and according to the same 
** rules as are observed in trials before the Court of Justiciary." But the 
Sheriff is bound to preserve and authenticate notes of the evidence, and ex- 
hibit the same if called for by the Court of Justiciary. See infra, pp. 17 
and 31. 

3 Warrants of imprisonment for payment of penalty or finding of caution 
must now specify a period at the expiry of which the person sentenced 
shall bo discnarged, notwithstanding the penalty shall not have been paid 
or caution found. — 9 Geo. IV., cap. 29, section 21. 

' Which provides that no sentence inflicting capital punishment or 
demembration pronounced south of the Firth of Forth shall be put in 
execution within less than thirty days, and if pronounced north of the 
Firth of Forth, within less than forty days after date of sentence. This 
provision was altered by II Geo. IV^ and 1 WUL IV., cap. 37, sections 1 
and 2, to the effect that the interval in the former case should be not less 
than fifteen or more than twenty-one days, and in the latter not less than 
twenty or more than twenty- seven after the date of sentence. 

^ Which provides that no sentence importing corporeal punishment less 
than death or demembration shall be put in execution within less than 
twelve days after the date of sentence. 
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Act op coses of Khox V. Ramsay} and Byrnes and others 

NA^*^ 17th v. Dick^ to the effect that apart from the provisions 

MAi.i827of sections 19 and 20 of 9 Geo. IV., cap. 29, the 

Sheriff could only try cases without a jury on a 

criminal libel, with inducwe of 6 days, taking down 

the evidence in writing, &c. 

It will also be observed that the Act does not so 
much introduce new procedure as regulate pro- 
cedure already in existence, though not perhaps in 
observation. 
6 Gbo. IV. It may be observed in passing that on 20th May 
JuryAct. 1825, the same day as that on which the Act 6 
Geo. IV., cap. 23, was passed, there was passed 
the Act 6 Geo. IV., cap. 22, which is the ruling 
Act as to the qualification, enrolling and choosing 
of jurors in criminal trials. 
9 Geo. IV. The ucxt Proccdurc Act is the important Statute 
CAP. 29. 9 Qg^ jy^ c^p 29 (19th June 1828), commonly 

called Sir William Rae's Act. While it effects 
some important alterations in procedure, this Act, 
like the Act of Adjournal of 17th March 1827, for 
the most part declares and regulates procedure 
already existing. It contains the following pro- 
visions bearing on our present subject : — 

Citation of the Accused y and of Jurors and Wit- 
nesses. — Instead of a short copy of citation being 
left with the accused, every service copy of a 
criminal libel shall have marked on it a Notice of 
Compearance in the form provided in Schedule 
(A),^ signed by the oflScer and one witness ; and it 

* H. C, July 7. 1837, 1 Swin. 517. 

• H. C, Feb. 23, 1853, 1 Irv: 145. 

» SCHEDULE (A). 
Form of Noticjb. 

A B, — Take Notice that yon will have to compear before the Hi^h Court 
of Justiciary (or other Court to be specified), to answer to the criminal libel 
against you, to which this notice is attached, on the day of , 

at of the dock. 

This notice served on the day of , by me 

E F, witness. C D, mojcer (or other officer of the law). 

[As the will of the libel now contains two diets of compearance (16 and 
17 Vict., cap. 80, section 35), the notice of compearance must also contain 
the days fixed for the two diets]. 
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is not necessary for the officer to subscribe any 9 Geo. 
other part of such copy libel. This applies to the 29/* ^^^' 
service of all criminal libels in Scotland.^ 

It is not necessary that at the time of service or 
citation of panel, juror, or witness, the officer be 
possessed of the warrant of citation. A short form 
of execution of citation is provided in Schedule (B).^ 
The execution need not be produced unless sen- 
tence of fugitation or forfeiture of a bond of cau- 
tion is moved for; but it may be exhibited to 
disprove objections to service, and the oflficer and 
witness may give evidence respecting service, 
although not included in the list of witnesses 
served on the accused.^ 

All service copies of criminal libels, and all 
notices of compearance or attendance, and execu- 
tions of citation, may be either printed or in writing, 
or partly both.^ 

Charge of Art and Part — " When the charge of 
'' art and part is set forth at the outset of a criminal 
" Ubel, it shall not be necessary to repeat that 
" charge in the latter part thereof, according to the 
'' form usually observed in the clause commencing 
" with the words ' at least,' and that it shall be com- 
'' petent altogether to omit the said clause, any law 
" or practice to the contrary notwithstanding."^ 

^ Section 6. 

• SCHEDULE (B). 

ExKcunow OP Citation. 

A copy of a criminal libel, containing a charge of theft (or whatever the 
crime may be), consiating of P>ge8, and having annexed to it a list of 

witnesses and of assize (when the trial is to be by jury), was on the 
day of , served by me upon (J K), by delivering the same to him 

personally (or as the case may be), on which copy was marked a notice of 
compearance, on the day of 

E F, witness, A B macer (or other officer of the law). 

» Section 7. 

* Section 8. Section 7 of 11 Geo. IV. and 1 Will. IV., cap. 37, authorises 
the citation of jurors and witnesses by any officer of the law duly authorised 
without witnesses, in any cause or le^ proceeding, civil or criminal, and 
the oath of the officer is sufficient evidence of citation. Jurors are now 
cited in criminal cases by registered post letter, 31 and 32 Vict., cap. 95, 
section 10. 

6 Sec. 9. For the hi8tor>' of the charge of "art and part" see Hume, ii. 225, et 
geq. 1^^® insertion of the words ' ' art and part " is made a statutory requisite 
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9 Geo. Objections to the Citation of Witnesses and 

IV., CAP. j^ij^Qpg^ — It is not competent to object to any 

juror or witness on the ground of such juror or 
witness appearing without citation, or without hav- 
ing been duly cited. ^ 

If the accused can establish that he has been 
unable to find a witness, owing to an error in the 
name or designation of the witness as given in the 
list served along with the libel, or that he has been 
misled or deceived in his enquiries concerning such 
witness, the Court shall give such remedy as may 
be just, provided the objection is stated before the 
jury is sworn ; but no objection of that description 
shall be afterwards received. ^ 

On Pleadinff. — It is not necessary to read over 
the libel before proceeding to trial if the ac- 
cused says that he means to plead ?iot ffuilt?/, 
and that he does not desire the libel to be read 
over.^ 

When the accused pleads guilty, sentence may be 
pronounced without the interposition of a jury, in 
the same manner as if a verdict of guilty had been 
returned. But the plea of guilty must be made in 
open Court, and then and there subscribed by the 

in all criminal libels by the Act 1592, cap. 153. At first the charge of *' art 
*' and part '^ was introduced only at the close of the libel, but at length it 
became customary to introduce it also at the beginning of the minor. 
Baron Hume says (ii. 238), *' It is not, perhaps, very necessary to observe 
*< that the style of libel now in use truly contains a double charge of art 
*' and part, one at the outset of the minor proposition : ' Yet true it is and 
" * of verity that you are guilty of the foresaid crime, actor or art and part,' 
'* and another at the close of the libel in the words which were formerly 
*' set down. The charge would, however, be good (though the other form 
" is more regular) if it were made but pnce at the close of the libel only."- 
In regard to the *'at least" clause he says (ii. 235), .''After setting forth 
" the corpus delicti^ "with the necessary circumstances or such leading 
*' characters of the story as the prosecutor chooses to add, he concludes 
'* with the general charge of art and part, thus : * At least time and place 
" * foresaid the said A b was murdered (or robbed, as the case happens to 
" ' be) in manner foresaid, and you are guilty of the foresaid murder, 
** * actor or art and part.' Whereupon the Court find an interlocutor of 
*' relevancy in general terms." The charge of art and part must still be 
inserted in the libel, and this section merely declares (what was at one 
time both the law and the practice) that it is unnecessary to insert it 
twice. 
^ Section 10. See also 1 & 2 Vict, cap. 119, section 24. 
* Section 11. 
3 Section 12. 
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panel or his procurator, and authenticated by the 9 Geo. iv. 
signature of the Judge. ^ ^^' ^" 

0/ Verdicts. — ^Verdicts in writing are discontinued 
in all cases when the verdict is returned before the 
Court adjourns;^ but the verdict must still be in 
writing, should the Court so direct, if the Court 
adjourns before the verdict is returned. For the 
former enactments on the subject see the Statutes 
54 Geo. III., cap. 67, and 6 Geo. IV., cap. 22, 
section 20 ; Alison, ii. 637 ; and Hume, ii. 423. 

Of Procedure during Trial. — The provisions on 
this head are so important that the sections are 
quoted in full* 

1. In trials by Jury before the High Court 
of Admiralty and Sheriff Court. 

" XVII. And be it enacted that it shall and may be lawful for 
the High Court of Admiralty, and for the Court of the Sheriff^ 
respectively to proceed in, try and determine, all causes and 
prosecutions for crimes before them where the trial is by jury, by 
verdict of such jury, upon examining and hearing the evidence of 
the witness or witnesses in any such cause or prosecution, viva 
voce, without reducing into writing the testimony of any such witness 
or witnesses,* in the same manner and according to the same rules 
as are observed in trials before the Court of Justiciary ; and it is 
hereby provided that the Judge trying such causes or prosecutions 
shall preserve and duly authenticate the notes of the evidence 
taken by him in such trial, and shall exhibit the same or a certi- 
fied copy thereof, in case the same should be called for by the Court 
of Justiciary." 

2. In Trials of Crimes before the Sheriff or other 
inferior Court in Scotland without a Jury. 

" XVIII. And be it enacted, that in trials of crimes before the 

^ Section 14. Pleading diets, to which the witnesses and assize are not 
summoned, were first introduced by the Sheriff Court Act, 1853, 16 and 17 
Vict., cap. 80, section 36, which is quoted iw/ra, p. 23. 

» Section 15. 

^ This provision does not extend to the other inferior Courts ; but trials 
by jury never now take place in them. 

* The depositions previously formed part of the record. They were taken 
down in writing by the clerk to the dictation of the Sheriff, and were signed 
by the witnesses. Now only the names of the witnesses are entered in the 
record as having been examined. See infra, p. 31. 

B 
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9 Gbo. IV. Sheriff or other inferior Court in Scotland, without a jury,^ no port 
CAP. 29. of the proceedings which is not in use to be taken down in writing 
in trials by jury shall be so taken down, excepting only the de- 
positions of witnesses." 

3. In Summary Trials hefm^e Sheriffs of Counties. 

" XIX. And be it enacted, that in the prosecution of criminal 
offences before Sheriffs of counties in Scotland where the prose- 
cutor shall in his libel conclude for a fine not exceeding Ten pounds, 
together with expenses, or for imprisonment in gaol or in bride- 
well not exceeding sixty days, accompanied, when necessary, with 
caution for good behaviour, or to keep the peace for a period not 
exceeding six months, and under a penalty not exceeding Twenty 
pounds, it shall and may be lawful to proceed to try such offences 
in the easiest and most expeditious manner, without the pleadings 
or evidence being reduced into writing ; provided always that a 
record shall be preserved of the charge and of the judgment, in- 
cluding the names of the witnesses examined on oath, unless where 
the accused pleads guilty, which shall be made to appear ; and the 
said record shall also set forth, if the prosecutor or accused party 
desire it, any offer of proof made by either of those parties and 
Amended ^"^^^^^^ ^ ^® admitted ; and likewise, if so desired, any objections 
by 11 Geo. ^ ^^^ admissibility of evidence sustained or repelled by the Court, 
IV., and which record shall be in the form * contained in the schedule 
1 Will. annexed to this Act, and there designated by the letter C. ^ 
ly., cap. (( ^-^ ^^^ y^ £^ enacted, that the Sheriff so trying any such 
and 5 as offence shall preserve a note of the evidence taken by him on such 

to ad- 
journment ^ This relates to trials on a criminal libel, with six days inducicR, being 
and noting the tnals regulated by the Act of Adjournal of 17th March 1S27, ch. 1, 
of produc- sections 1 and 3, and ch. 5, section 2. See opinion of the Jx)rd Justice- 
tions. General (Inghs) in Bute and Spouse v. More, 1 Couper, 613, 674. 

" SCHEDULE (C). 

1. Libel. 
Unto the Sheriff of the county of , the complaint of the 

Procurator- Fiscal of Court (or other party with his concurrence). 
Humbly sheweth — 
That (J K) has been guilty of the crime of theft (or other crime), actor or 
art and part, in so far as on the day of , or about that 

time, he did (here state the particulars of the offence, specifying particularly 
the place where the crime was committed). May it tiierefore please your 
Lordship to grant warrant to apprehend the said , and bi*ing him 

before you (or to cite him to appear before you) to answer to this libel, and 
thereaner to (here specify the punishment concluded for). According to 
Justice. A B. 

2. Deliverance on Libel. 

At' 18 . 

The Sheriff having considered this libel, grants warrant to officers of 
Court to apprehend the above designed (J K), and to bring him (or to cite 
him to appear) to answer the same, and also to cite witnesses for both 
parties. 

( When stolen goods or the like are to be searched for this will he irtcluded in 
the libel and warrant), C D. 
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trial, and shall exhibit the same, or a certified copy thereof, in case 9 Geo. I V. 
the same should be called for by the Court of Justiciary." ^^ap. 29. 

Warrants of Imprisonment 

" XXI. And be it enacted, that all warrants of imprisonment for 
payment of penalty, or for finding of caution, shall specify a period 
at the expiry of which the person sentenced shall be discharged, 
notwithstanding such penalty shall not have been paid or caution 
found." 

These sections contain the most important pro- 
visions in the Act. In particular, sections 19 and 
20 define and regulate the exercise of the Sheriff's 
summary jurisdiction, which was passed over in 
silence in the Act of Adjournal of 17th March 1827. 
But as farther regulations were made by subsequent 
statutes, comment is, in the meantime, reserved. 

Those made by 11 Geo. IV. and 1 Will IV., 
cap. 37, are as follows : — 

Procedure in Summajy Causes. — Section 4 of 11 n Geo. 
Geo. IV. and 1 Will. IV., cap. 37, provides that on willTv. 
the prosecution of criminal offences before Sheriffs cap. 37. 
of counties, according to the summary form pro- 
vided by sections 19 and 20 of 9 Geo. IV., cap. 29, 
the person accused, when first brought before the 
Sheriff, shall be entitled, at any time before the 

3. Procedukb. 

At 18 . — Compeared the said J E, and the libel being read 

over to him, he answers that JK. 

CD. 

If the accased pleads not guilty, or the case be not concluded at the first 

diet, the Sheriff adjourns the diet to at , and in the 

meantime grants warrant to incarcerate the said J K in the tolbooth of 

, to be detained till that time, or until he finds caution, to appear 

at all future diets of Court under a pensdty of .CD. 

At 18 . — Compeared the said J K. The 

witnesses after named were examined upon oath in support of the libel, 
videlicet, . G H. 

LM. 

And the witnesses after named were examined on oath in exculpation, 
videlicet, . N O. 

PQ. 

4. Sbnteitce. 

The Sheriff finds ; and therefore (here add terms 

of sentence). C D. 
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11 Geo. examination of any witness upon the trial shall have 
wilITv! commenced, to require a copy of the Ubel against 
CAP. 37. him, and that his trial shall be adjourned for a 
space not less than forty-eight hours after such copy 
shall be served upon him ; and that no such requis- 
tion shall be competent where a copy of the libel 
shall have been served upon the accused at least 
forty-eight hours before the trial. 

This provision was necessary and proper, as in 
such summary causes not even service of the com- 
plaint is required by Sir Wilham Rae's Act. 

It is provided by section 5 that, with the excep- 
tion just mentioned, no adjournment shall take 
place when the accused pleads not guilty, or at any 
other stage of the trial, unless the Sheriff shall see 
cause to authorise such adjournment. 

When the declaration of the accused, or other 
evidence different from parole testimony, shall be 
adduced, the production thereof in evidence shall 
be marked in the record of the trial. ^ 

Transmission of Prisoners. — Any officer of the 
law, when lawfully conveying any prisoner to any 
gaol or before any Magistrate, may convey the 
prisoner through any county adjoining that over 
which the Magistrate before whom the prisoner is 
to be carried for examination possesses jurisdiction, 
or adjoining to that in which the gaol is situated to 
which the prisoner is to be committed, in all respects 
as if he were an officer of the coimty through which 
he may pass, and as if the warrant under which he 
is acting had been granted or indorsed by a Magis- 
trate of such county.*^ 

Citation of Jurors and Witnesses, — Jurors and 
witnesses may be cited by any officer of the law 
duly authorised, without witnesses.^ 

Section 8 is as follows : — " And be it enacted, 
" that when the attendance of any person shall be 

* Sec. 5. * Sec. G. 

3 Junirs are now cited by registered post letters — 30 and 31 Vict, cap. 96, 
Bection 10. 
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required as a witness in any criminal cause or ii Geo. 
proceeding/ or in any prosecution for a pecuniary wuitYv! 
penalty before any Court or Magistrate in Scot- cap. 37. 
land, such person, although not residing within 
the jurisdiction of the Court or Magistrate grant- 
ing the warrant of citation, may be cited on the 
warrant of such Court or Magistrate, and this 
either by a messenger-at-arms, or by an officer of 
the Court or Magistrate granting the warrant, or 
by an officer of the place in which such person 
may be for the time ; and such citation shall be 
sufficient to enforce the attendance of such person 
as a witness in all respects, as if such person had 
been resident within the jurisdiction of the Magis- 
trate by whom such warrant shall have been 
granted ; and further, that any sentence or decree 
for any pecuniary penalty or expenses pronounced 
by any Court or Magistrate may be enforced 
against the person or effects of any party against 
whom any such sentence or decree shall have 
been awarded in any other county, as well as in 
the county where such sentence or decree is pro- 
nounced : Provided always that such sentence or 
decree, or an extract thereof, shall be first pro- 
duced to and indorsed by a Court or Magistrate 
of such other coimty competent to have pro- 
nounced such sentence or decree in such other 
county." 

This enactment renders unnecessary the indorsa- 
tion of such warrants of citation, or the obtaining 
of letters of supplement from the Court of Jus- 
ticiary.^ 

The SheriflF Court Act, 1838 (1 and 2 Vict., cap. i and 2 
119), contains further provisions for the citation ofj^i^^ 
parties and witnesses, without having recourse to 
letters of supplement. 

It is enacted by section 24 that it shall be 
competent to cite all persons within Scotland, as 

^ This includes precognition — Alison, ii. 402. ' Alison, ii. 401. 
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1 AND 2 parties or as witnesses in any civil or criminal action 
cA^'ii9. or proceeding in any Sheriff Court, by the warrant 
of such Sheriff Court, indorsed by the Sheriff- 
clerk of the sheriffdom in which it is executed ; and 
there is a similar provision as to the execution of 
letters of second diligence. 

And section 25 enacts that criminal warrants 
granted by the Sheriff against any person charged 
with having committed a crime or offence within 
the Sheriff's jurisdiction, shall be sufficient for the 
apprehension within any other county, and disposal 
of the accused, in terms of the warrant, without its 
being backed or indorsed by any other Magistrate ; 
provided the warrant is executed by a messenger- 
at-arras, or an officer of the Court where the same 
was issued.* 
16 AND 17 The Sheriff Court Act, 1853, 16 and 17 Vict., 
^^'io ^^P* ^^' contains the following provisions as to 
criminal procedure : — 

As to the Libel. 

" 33. And in respect of criminal prosecutions before the Sheriff, 
be it enacted as follows : — 

" The principal or record copies of all criminal libels before the 
Sheriff Courts may be either written or printed, or partly written 
and partly printed, provided that the same shall be authenticated 
in the same manner as the written criminal libels now in use are 
authenticated. 

" 34. When a criminal libel in any Sheriff Court is either wholly 
or partly printed, a copy of it either wholly or partly printed shall, 
instead of being copied in writing into the Eecord-Book of Court 
as at present, be inserted in such book, either in its proper place 
in the body thereof, or at the end of the volume wherein the 
relative procedure is recorded, in which last case it shall be 
distinctly referred to as so appended." 

Pleading Diets in Trials by Jury. — Section 35 
contains an important amendment in criminal pro- 

^ This provifflon only applies to the Sheriff Court ; in all other cases in 
which the accased is beyond the jurisdiction of the Judge or Magistrate, the 
warrant must be indorsed by a Magistrate of the place where it is sought to 
apprehend the accused. — Hume, iL 78, 79 ; Alison, iL 125. 
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cedure, viz., the introduction of pleading diets. i6 and 17 
Formerly in trials by jury there was only one diet c^'so. 
of compearance, to which not only the accused but 
also witnesses and forty-five jurymen were cited. 
If the accused pleaded guilty, the attendance of, 
and expense of bringing, witnesses and jurymen, 
were thrown away; as by 9 Geo. IV., cap. 29, 
section 14, a jury was not necessary, and the wit- 
nesses were, of course, not required. Accord- 
ingly it is enacted that — 

*f 35. In the prosecution of all criminal offences which shall not be 
tried summarily,^ the will of the criminal libel shall contain two diets 
of compearance, in the form of the Schedule (L) hereunto annexed ; 
and at the first of such diets, which shall not be sooner than five 
days from the service of the libel, the Court sitting in judgment 
shall call upon the accused party to plead guilty or not guilty to 
the crime of which such party may be therein accused;'^ and if such 
party shall plead guilty, the Court shall forthwith pronounce sen- 
tence upon such party according to the form now in use ; and if 
the party accused shall plead not guilty, the trial of such party 
• shall take place on the second diet of compearance set forth in the 
will of the libel, which second diet shall not be sooner than nine 
clear days after the first diet, and at such second diet the party 
accused shall again be called upon to plead as aforesaid ; and if such 
party shall then plead guity, the sentence of the law shall be forth- 
with pronounced according to the form now in use ; and if such 
party shall plead not guilty, a jury shall then be empannelled,^ and 
the trial shall proceed and be followed out according to law, unless 
the diet shall be further adjourned or deserted according to the 
existing law and practice." 

Section 36 is as follows : — " It shall not be necessary for the 

^ This enactment, although it bears to apply to all cases not tried sum- 
marily, can only apply, it is thought, to trials by jury, because the inducuB 
here prescribed are inapplicable to trials on a criminal libel with six days 
indvcioB. The words tried summarily must therefore be read as distin- 
guished from tried wUh a jury ; perhaps the mode of trial without a jury on 
a criminal libel may have \yeen overlooked, having been long in disuse. 

' Although divided into two diets, the procedaro remains to all practical 
effects continuous. Therefore all objections to the relevancy of the libel 
must be disposed of once for all at the first diet, before the accused is called 
on to plead, and cannot competently be stated at the second diet. — Smith v. 
Lothian, H. C, Mar. 21, ]8t>2, 4 Irv. 170; and it is not competent to ad- 
vocate an interlocutor holding the libel relevant. — Jamieson v. Lothian, 
H. C, Dec. 3, 1855, 2 Irv. 273. All pleas in bar of trial, and objections to 
citation of the accused, must also be stated at the first diet. 

' Under this statute it is not essential that there should be on interlocutor 
remitting the panel to the knowledge of an assize. — Christie v. Simpson, 
H. C, May 28, 1856, 2 Irv. 432. 
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16 Ain> 17 Sheriff at each such diet to ask the party accused more than once 
Vict., whether such party pleads guilty or not guilty." 

CAF. 80. 

In regard to the older practice of calling upon 
the accused to plead both before and after the 
interlocutor of relevancy. Lord Neaves, in the case 
of Smith V. Lothian^ made the following instructive 
remarks : — 

*' In old practice a panel was interrogated twice 
*' whether he was guilty or not guilty, — first, before 
the interlocutor of relevancy was pronounced, 
and secondly, afterwards. The first interrogation 
and plea had this effect, that the panel by plead- 
ing gave up all objections to the jurisdiction of 
'' the Court and the regularity of the citation. 
After the panel had thus pleaded to the merits 
he coiild not object that he was not competently 
'' called before a competent Court. It was the 
" practice to record that plea, but not to authen- 
" ticate it. The interlocutor of relevancy was then 
*' pronoimced, and the panel was again interro- 
" gated. Then, if a plea of guilty was returned it 
'' was recorded, and in our earlier practice the jury 
" returned a verdict in terms of the panel's con- 
'' fession. The practice, though previously changed 
'' in the supreme Court, was not altered in the 
'' Sheriff Court till the late Sheriff Court Act. By 
'* it the double interrogatory was dispensed with. 
" When a plea of guilty is returned imder the 
" recent Act on which sentence may follow, which 
" takes place at the first diet, all questions of juris- 
" diction, competency of citation and relevancy, 
" must necessarily be previously disposed of. The 
object of the statute was to prevent discussion 
on legal questions at the second diet, and to leave 
nothing for the second diet except the examina- 
" tion of the witnesses and the trial of the cause. 
" The panel is then allowed a second opportunity 
" of pleading guilty, often a most desirable thing 

» 4 Irv. 174, 175. 
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" for him, as preventing exposure to the Court of 3 1 and 32 
" all the details of his crime." 041^95. 

By section 10 of the Court of Justiciary Act, 
1868, 31 and 32 Vict, cap. 95, it is enacted, that 
the " present mode of citing jurors for the trial of 
" criminal cases before the High Court or Circuit 
'' Court of Justiciary, or before any Sheriflf in Scot- 
'' land, shall be discontinued;" and it is provided 
that jurors shall be cited by registered post letter, a 
certificate of citation in this manner under the hand 
of the Sheriff-clerk, or his depute, being declared to 
be equivalent to an execution of citation. 

Section 18 is as follows : — "All bail-bonds what- 
soever, received in order to the Uberation of ac- 
cused persons from custody, shall specify the 
" domicile at which such persons may thereafter be 
cited for trial before the Court of Justiciary or 
any other criminal Court in Scotland ; and it 
'^ shall not be necessary to cite any person liberated 
" under such bail-bond edictally at the market 
" cross of the head burgh of the shire." 

The following is a sketch of the result of these skktch 
successive enactments and regulations in so far as cLurk 
regards procedure in criminal trials in the Sheriff 
Court: — 

I. In Trials by Jury. 

The Original Libel, Lists of Witnesses and Assize, 
<§c. — The libel is drawn in the form of criminal letters 
(running in the name of the Sheriff of the county), 
and must be prepared with as much care and pre- 
cision as an indictment in the Court of Justiciary. 
It concludes generally for the pains of law ;^ the 
charge of " art and part " need only be inserted at 
the outset of the minor. ^ The libel must give 
notice of the productions and articles to be used 

' Act of Adjournal, 17th March 1827» oh. 1, sees. 1 and 2. 
' 9 Geo. IV., cap. 29, sec. 9. 









26 PROCEDURE IN CRIMINAL CAUSES 

Sketch in evidence, including the declaration of the ac- 

OF Pro- a I 

CKDUBE. cnseQ. 

The wiU of the libel contains two diets of com- 
pearance. Warrant is granted to cite the accused 
to compear personally to underlye the law for the 
first diet on a day not sooner than five days from 
the service of the libel, there to plead guilty or not 
guilty ; and also, if required (that is, if he pleads 
not guilty), to compear for the second diet on a day 
not sooner than nine clear days after the first diet. ^ 
The will also contains warrant for summoning an 
assize of not fewer than forty-five persons, and the 
prosecutor's witnesses for the second diet if re- 
quired.^ The diets of compearance must be filled 
up before the libel is issued by the clerk.* 

The libel is signed by the Clerk of Court. ^ A list 
of the names and designations of the witnesses, 
signed by the prosecutor or Clerk of Court, is 
annexed to the libel ;^ and a list of the assize, 
signed by the Sheriff, is annexed to the libel and 
Ust of witnesses.'^ 

The principal or record copy of the libel may be 
either written or printed, or partly both ; and when 
it is either wholly or partly printed, a copy of it, 
either wholly or partly printed, is inserted in the 
Record-Book of Court, either in its proper place in 
the body thereof, or at the end of the volume ; in 
the latter case it must be distinctly referred to as 
appended.^ 

Citation of the Accused. — The officer need not 
have the warrant of citation with him at the time 
of service ; ^ he delivers to the accused personally, 
if he can be found, a full and accurate double of the 
libel (with the exception of the will), and a list of 
witnesses, and a list of the assize. These lists must 

^ Act of Adjonmal, cb. 1, sec. 1. 

* 16 and 17 Vict, cap. 80, sec. 35, and Schedule (L). 

> Ibid. * Act of Adjournal, ch. 1, sec. 1. » Ibid. 
' Ibid. In practice this list is signed by the prosecutor. 

' Ibid., ch. 1, sec. 2. » x6 and 17 Vict, cap. 80, sees. 33, 34. 

> 9Geo. IV., cap. 29, sec. 7. 
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be annexed to the double of the libel, but need not Sketch 
bear copies of the signatures of the prosecutor and cLdrb! 
Sheriff respectively.^ Service copies of the libel, 
and lists of the witnesses and assize, may be either 
printed or written, or partly both.^ 

On every copy libel served a notice of -compear- 
ance is marked, containing the dates of the two 
diets of compearance. This notice is subscribed 
by the oflBcer and one witness, but the oflScer need 
not subscribe any other part of the service copy 
Ubel.8 

If the officer does not find the accused, and if 
the accused has not been liberated on bail, he 
leaves a double of the libel and the said lists in the 
accused's dwelling-house, with one of the family, or 
affixes them to the main-door of the house if he 
cannot obtain entrance ; and in either of these cases 
makes proclamation at the market-cross of the 
head burgh of the county, and there afiixes another 
double of the libel and lists. ^ 

If the accused has been liberated on bail, he 
is cited at the domicile named in his bail-bond, 
and need not be cited edictally at the market-cross 
of the head burgh of the shire. ^ The execution of 
citation is signed by the oflBcer who serves, and one 
witness.^ 

If the accused is beyond the Sheriff's jurisdiction, 
but within Scotland, the warrant of citation must 
be indorsed by the Sheriff-clerk of the coimty in 
which service takes place.^ 

Citation of Jurors. — The Sheriff-clerk of the 
county, or his depute, fills up and signs a proper 
citation, addressed to each juror, and transmits the 
same in a registered post letter to the juror's place 
of residence, as stated in the roll of jurors. A 
certificate of such citation under the hand of the 

^ Act of Adjournal, ch. 2, sees. 1 and 3. 

• 9 Geo. IV., cap. 29, see. 8. 

' Ib%d.f sec. 6, and Schedule (A), and 16 and 17 Vict., cap. 80, sec 35. 
^ Act of Adjournal, ch. 2, sec. 2. '31 and 32 Vict, cap. 95, sec. 18. 

* 9 Geo. IV., cap. 29, sec. 7. ^ 1 and 2 Vict., cap. 119, sec. 24. 
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Sketch Sheriff-clcrk or his depute is held equivalent to an 

uF Pro- , . i» -J. A- 1 

CBDURE. execution of citation. 

Citation of Witnesses, — ^The will of the libel con- 
tains warrant for citing the prosecutor's witnesses. 
The citation may be given by any officer of the law, 
without witnesses, and he need not have with him 
the warrant of citation. The Sheriff's warrant is 
effectual throughout Scotland, even beyond his 
jurisdiction, without backing or indorsation.^ As 
to citation of witnesses in England and Ireland, see 
note 3 to section 9 of the Summary Procedure 
Act, 1864. 

The accused, if he demands it, receives from the 
clerk letters of exculpation containing warrant for 
citing witnesses, agreeably to a list signed by the 
accused or his procurator.' 

Lodging Productions, <§c. — Chapter 2, section 6, of 
the Act of Adjournal directs that the prosecutor 
must lodge the original libel, list of witnesses and 
assizers, and the executions against the accused 
and witnesses, and certificates of citations of jurors, 
and also all articles to be produced in the course of 
the trial, in the hands of the Clerk of Court not 
later than the day before the trial; but as the 
accused is now required to plead at the first diet, 
and as all objections to his citation and the rele- 
vancy of the libel are then disposed of, at least the 
original libel and execution of citation against the 
accused should be lodged the day before the first diet. 
The Act of Adjournal, chapter 4, section 2, provides 
that the accused must lodge all articles on which 
he proposes to found, a written statement of any 
special defence, and a list of witnesses, if any, sub- 
scribed by himself or his procurator, not later than 
the day before the diet of compearance ; but as these 
productions are only required in the event of the 
trial proceeding, which cannot be until the second 

' 31 and 32 Vict., cap. 95, sec. 10. 

* 11 Geo. IV., and 1 Will. IV., cap. 37, sees. 7 and 8. 

' Act of Adjournal, ch. 4, sec. 1. 
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If the accus^ appears, but the prosecutor foils to 
inskt, the •Sheriff mar declare the iliet desertcil, 
and award expenses to the accused : or if the pro- 
secutors absence is proved to have been necessiiry, 
the Sheriff may excuse it and continue the diet.*" 

If neither jmrty appears the Ubel falls, and the 
Sheriff cannot issue any warrant against the accused, 
or declare his bail-bond forfeited 

If both parties are present, all objections to 
citation of the accused, and pleas in biir of trial, 
such as insanity, want of jurisdiction, ** tholed an 
" assize," &c., are first stated and disposed of. If 
none of these objections are sustained, objections to 
the relevancy of the libel are next stated and dis- 
posed of. If these objections are repelled or 
obviated by amendment of the libel, an interlocutor 
of relevancy is pronounced, and the accused is 
called upon to plead. If he pleads guilty the plea 
is recorded, and sentence is forthwith pronounced 

* Act of Adjournal, cb. 3, sec 2. * IhUi, ch. 3, sec. 3. 

' Alison, ii. 350. < I and 2 Vict, cap. 119, p«h\ 2ft. 

* Alison, ii 352. 

« William Cook, H. C, July 16, 1832 ; 5 Deaa and Audorson, ftl3. 
^ Act of Adjournal, ch. 3, sec. 1. 
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Smtch on the motion of the prosecutor.^ The plea must 
CEDURE. t)e given in open Court, and then and there 
subscribed by the accused or his procurator, and 
authenticated by the signature of the Sheriff. ^ 

If the accused pleads not guilty the case stands 
adjourned to the second diet. 

If the second diet is not called, the only eflFect is 
that the instance falls, and the prosecutor is not 
thereby barred from proceeding with a second hbel. 
Case of Edward ,Tabram, H.C., May 23, 1872, 2 
Couper, 259. 

Procedure at the Second Diet — The accused is 
again called upon to plead,^ and if he pleads guilty 
the plea is recorded, and sentence pronounced as 
above explained. All objections to the effect that 
the accused has been unable to find any witness in 
consequence of error in the name or designation of 
such witness as contained in the list served upon 
him, or that he has been misled or deceived in his 
enquiries regarding such witness, must be stated be- 
fore the jury is sworn. ^ It is not competent to ob- 
ject to any jiu'or or witness in respect of such juror 
or witness appearing without citation, or without 
having been duly cited ;^ but the accused may ob- 
ject to a juror if he is erroneously designed either 
in the record or service copy, or both ;^ but such 
objections must be made before the jury is swom.^ 

If the accused says that he means to plead not 
guilty, and that he does not desire that the libel 
should be read over, it is not necessary to read the 
libel before proceeding to trial. ^ 

If the accused pleads not guilty a jury is em- 
pannelled,^ and the trial proceeds, and is conducted 
according to the rules of the Court of Justiciary. 
The evidence need not be reduced to writing, but 

* 16 aad 17 Vict., cap. 80, sec. 35. « 9 Geo. IV., cap. 29, sec 14. 

* 16 aDd 17 Vict., cap. 80, sec 35. * 9 Geo. IV., cap. 29, sec 11. 

* Ihtd^t sec. 10. • Alison, ii 388. 
' 6 Geo. IV., cap. 22, sec. 16. 

^ 9 Geo. IV., cap. 29, sec. 12. In practice the libel is hardly ever read 
over, and the ceremony of ascertaining the accnsed^s wishes on the subject 
is usually omitted. 

» 16 and 17 Vict, cap. 80, sec. 35. 
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the Sheriff preserves and authenticates notes of the Smtch 
evidence for exhibition, if called for by the Court ckdurI 
of Justiciary.^ 

As the evidence is not now taken down in writ- 
ing, " objections stated in the course of the proceed- 
" ings " are no longer entered on the record. There 
is no express statutory direction that the Sheriff 
shall note such objections, but it is right that he 
should do so, and I believe that, in practice, it is 
done when asked. Examples are given in the 
Appendix of the contents of the record in jury trials 
in the Sheriff Court according to the present practice. 

The verdict is returned mva voce by the Chan- 
cellor of the jury, if given before the Court 
adjourns; 2 but if the Court adjourns while the jury 
is enclosed the Court may direct a written verdict 
to be returned.^ 

If the accused is found guilty the Sheriff pro- 
nounces sentence on the motion of the prosecutor. 

11. In Trials without a Jury on a Criminal Libel. 

The libel is also drawn in the form of criminal 
letters ; it gives notice of articles to be produced, 
and concludes for fine, imprisonment and banish- 
ment, or any of them, or other pains of law com- 
petent to be inflicted by the Sheriff without a jury. 
It contains warrant for citing witnesses, and has 
annexed to it a list of witnesses.^ The rules as 
to signing the libel and Ust of witnesses, the 
citation of the accused and witnesses, lodging pro- 
ductions and defences, and procedure generally 
before trial, are the same as in cases to be tried 
with a jury, except as regards siimmoning the jury, 
and in so far as there is only one diet of compear- 
ance instead of two.^ 

* 9 Geo. IV., cap. 29, sec. 17. ' Ibid., sec. 15. 
' 6 Geo. IV., cap. 22, sec. 20. 

* Act of Adjournal, I7th March 1827, ch. 1, sees. 1 and 3. 

* See notes to 16 and 16 Vict, cap. 80, sec. 35, antea, p. 23. 
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Sketch The whole proceedings must take place, and the 

cedure! evidence must be led, in presence of the parties and 

of the Judge who is to decide the case, and the diet 

shall not be adjourned without reasons stated in 

the record.^ 

The depositions of the witnesses must be taken 
down in writing, but no other part of the proceed- 
ings which is not in use to be taken down in writing 
in trials by jury shall be so taken down.^ 

This mode of trial, although long in disuse, is 
still competent, and might, it is thought, be often 
used with advantage. 

III. In Summary Trials. 

The complaint, which serves both as information 
and libel, is signed by the prosecutor, and is in the 
form provided in Schedule (C) of Sir William Eae's 
Act. This form, though devoid of technicalities, 
contains a complete skeleton of a criminal charge,^ 
and prays for warrant to apprehend or cite the 
accused, and concludes for a punishment which 
must not exceed the limits specified in section 19 
of the statute. It is not necessary to give notice 
in the complaint of productions to be used in 
evidence, or to serve a list of witnesses on the 
accused. 

The SheriflF having considered the complaint 
grants warrant to apprehend or cite the accused, 
and to cite witnesses for both parties, and, if neces- 
sary, to search for stolen goods or the like. 

No inductee need be allowed, and even citation is 
not required unless the Sheriff so directs. But if 
the accused has not been served with a copy of the 
complaint forty-eight hours before the trial, he may, 
when first brought before the Sheriff, and before 

^ Act of Adjournal, ch. 5, sec. 2. 

* 9 Geo. IV., cap. 29, sec. 18, and see p. 17, note 4. 

^ On the form and requisites of the complaint, see notes to Schedule f A ) 
of the Summary Procedure Act, 18G4. Schedule (C) of Sir William Rae's 
Act ia given on pp. 18 and 19, svpra, note 2. 
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the examination of any witness upon the trial shall Sketch ok 
have commenced, require a copy of the complaint urb. 
against him, and demand an adjournment of the 
trial for forty-eight hours after such copy shall be 
served upon him.* 

On the accused compearing, the complaint is read 
over to him. If he pleads "guilty," the plea is 
stated on the record,* and sentence is pronounced 
If he pleads " not guilty," the trial proceeds in the 
presence of the parties and of the Judge ; and no 
adjournment is thereafter allowed except the SheriflF 
shall see cause to authorise such adjournment, the 
reason of which should be stated in the record.^ 
The record also contains, in addition to the charge 
and judgment,^ a note of— 

1. The names of the witnesses examined on oath.* 

2. If desired by either party, any oflfer of proof 
made and refused to be admitted.* 

3. If so desired, any objection stated to the 
admissibility of evidence, and sustained or repelled 
by the Court.* 

4. The production of the declaration of the 
accused, and any other evidence adduced on the 
trial "different from parole testimony."^ 

The pleadings and evidence need not be reduced 
into writing, but the Sheriff must preserve a note 
of the evidence and produce the same, or a certified 
copy thereof, if called for by the Court of Jus- 
ticiary.^ 

All warrants of imprisonment for payment of 
penalty or finding of caution must specify a period 
at the expiry of which the person sentenced shall 
be discharged, notwithstanding such penalty shall 
not have been paid or caution found. ^ 

» 11 Gea IV. and 1 Will. IV., cap. 37, sec. 4. 

* 9 Geo. IV., cap. 29, sec. 19. 

' Act of Adjonmal, nth March 1827, ch. 5, sec 2, and 11 Geo. IV. and 
1 WilL IV., cap. 37, sec. 6. 

* 9 Geo. IV., cap. 29, sec. 19. 

« 11 G«o. IV. and 1 Will. IV., cap. 37, sec. 5. 

* 9 Geo. IV., cap. 29, sec. 20. ' Ibid., sec. 21. 

C 
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Sketch of It is no casj matter to decide what cases should 
RocED- 1^ tried with a jury and what without, and there is 
no precise rule on the subject ; but the question is 
always one of importance, as the sentence may be 
set aside if a jury has been improperly dispensed 
with. 

In judging of this the Cotut look to the nature 
of the charge, not the punishment concluded for. 
Not that it is incompetent for the prosecutor to have 
many cases tried summarily by restricting the con- 
elusions of the complaint ; but it is not every case 
which can be so dealt with, and it would be neither 
for the advantage of the community nor of the 
accused if the prosecutor possessed such a power. 

On this subject, which is too important to be 
discussed shortly, see Alison, ii. 53-58 ; Hume, 
ii. 147, et seq; Bute and Spouse v. More; and 
note 4 to section 3 of the Summary Procedure 
Act, 1864, infra. 
7 Will. There is one statute which has not been men- 
1 VicT.^ tioned in its proper chronological order, under 
CAP. 41. which the Sheriff possesses, within certain limits, a 
power of summary trial in prosecutions for statu- 
tory penalties, namely, the Small Debt Act, 1837, 7 
Will. IV. and 1 Vict., cap. 41 ; but as the mode of 
trial provided by that Act is virtually, if not ex- 
pressly, superseded by the "further and more 
" effectual " provisions of the Summary Procedure 
Act, 1864,* a short outline of its procedure will suffice. 
It is lawful for any Sheriff within his county to 
hear, try, and determine, in a summary manner, all 
prosecutions for statutory penalties that may com- 
petently be brought before him, wherein the penalty 
in question does not exceed the sum of £8, 6s. 8d.,^ 
exclusive of expenses and fees of extract ; the pro- 
secutor being held to have passed from the re- 
mainder of the penalty exigible. ^ 

^ See sec 27 of the Summary Procednre Act, 1864. 
* Extended to £12 by 16 and 17 Vict, cap. 80, sec. 26. 
' 7 Will. IV. and 1 Vict., cap. 41, sec. 2. 
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The prosecution proceeds on a summons or com- 7 will. 
plaint directed to officers of Court, signed by the } vict.? 
SheriflF-clerk, granting warrant to summon the de- cap. 41*.' 
fender to compear on a day not sooner than six - 
free days after citation.^ The Sheriflf hears parties 
viva voce, and examines witnesses, and, if necessary, 
the parties themselves upon oath. No record of 
the evidence is directed to be kept, but if specially 
required, the Sheriff affixes his initials to any docu- 
ment produced, and writes the names of the wit- 
nesses examined upon the record copy of the 
summons.* 

The appropriate form of decree. No. 9 of Schedule 
(A), ordains instant execution by arrestment, and 
also execution by poinding and sale, and imprison- 
ment when competent, after ten free days from the 
date of the decree, if the defender was personally 
present when decree was pronounced, and if he was 
not so present, after a charge of ten free days, by 
serving a copy of the complaint and decree oh him 
personally, or at his dwelling-place.^ 

It is competent to appeal against any decree 
given by the SheriflF to the next Circuit Court of Jus- 
ticiary, or, where there are no Circuits, to the High 
Court of Justiciary, on the following grounds : — 
Corruption or malice and oppression on the part of 
the Sheriff, wilful deviations in point of form, which 
have prevented substantial justice from being done, 
or incompetency, including defect of jurisdiction. 
The appeal is only allowed to proceed on consigna- 
tion of the whole sum and expenses decerned for, 
and security for the whole expenses of the appeal.* 

Except as above provided, the Sheriff's decree is 
not subject to review on any ground whatever.^ 

In conclusion, I must again observe that I have 
not attempted to deal here with the procedure pre- 
scribed by numerous statutes conferring jiu'isdiction 

' 7 Will IV. and 1 Vict, cap 41, sec. 3. 

' Jbid.f sees. 13 and 31. ' fbid.j sec. 13. 

* Ibid., sec. 31. ' Ibid., sec. 30. 
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proced- on the Sheriff in criminal and quasi-criminal matters ; 

l^l ^^ but such explanations as are necessary of the pro- 

BuROH visions of such statutes will be given in connection 

Courts, ^j^j^ ^j^^ relative decisions quoted in Part II. of this 

treatise. 



SECTION XL 

Procedure in the Courts of Royal and Parliamentary 

Burghs. 

1. In the Courts of Royal Burghs. 

Erskine, in his Institutes, gives the following 
account of the criminal jurisdiction of the Magis- 
trates of Royal Burghs in his day : — " In criminal 
" matters they had anciently the same privilege as 
'' regalities of repledging from the Justiciary or 
" Sheriff, for which see Leg. Burg. c. 61 ; 1488, c. 
** 1 ; and they had by special statute (1426, c. 75) 
" the cognisance of reckless or undesigned fire- 
" raising ; but their criminal jurisdiction hath been 
'* much abridged by our latter usage. They are 
" still competent to petty riots, but they never had 
'' jurisdiction in bloodwits, unless their grants car- 
" ried an express right of sheriffship, regality or 
" barony — Leg. Burg., c. 19, and Skene's Notes; 
" which special right hath been granted to Edin- 
*' burgh, Stirling, Perth, and some other royal 
^' boroughs. And indeed, when a royal borough is 
" entitled to any of these, it continues to enjoy a 
'' jurisdiction, not only civil but criminal, as ample 
" as Sheriffs now have, or as barons or lords of 

regality formerly had ; for by the Act 20 Geo. II. 

all jurisdictions and privileges vested in any 
" royal borough are reserved in their full extent. 
" But this jurisdiction is only cumulative with, not 
'* exclusive of, that of the Sheriff, for Sheriffs have 
*' also the cognisance of all questions arising within 
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" the bounds of the erected lands, except such as prockd. 
" are more closely connected with the public order xm ^^ 
" or police of the borough ; in which, if the Sheriff, Buroh 
'' who may possibly be a stranger to its condition, 
" were allowed to judge, the administration of the 
** magistrates might be embarrassed, and their 
" plans for the public interest defeated."^ 

Since then the exercise of their criminal juris- 
diction has been still further abridged, and that of 
the Sheriff has increased from various causes. In 
particular, " from the obvious inadequacy in general 
" of such functionaries to addressing a jury on 
'* criminal matters,"^ jury trial has for long been 
discontinued in the Courts of Royal Burghs, and 
cases calling for that mode of trial are invariably 
remitted to the Sheriff. And as the trial of serious 
offences without a jury has been repeatedly dis- 
countenanced by the superior Court,^ the result is, 
that in practice the criminal jurisdiction of the 
Magistrates is confined to the preliminary investiga- 
tion of more serious crimes,* and the trial and 
punishment of inferior crimes and offences; the 
procedure in the trial of these offences being usually 
regulated by a general or local Police Act, or by 
the Summary Procedure Act, 1864. But as the 
older forms of process are still competent, and are 
in use, at least in summary cases, a word must be 
said upon them. 

In Trials by Jury, — The Act of Adjournal of I7th act of 
March 1827, which applies indiscriminately to the ^^^ of" 
Courts of the Sheriff and of Royal Burghs,^ is the i7th 
ruling authority ; procedure in jury trials, as dis- ^^27.^** 
tinguished from trials without a jury in the Burgh 
Courts, not having been materially affected by sub- 
sequent enactments. 

^ Erskine, L 4, 21, and see Hume, ii. 70. 

* Alison, ii. 61. 

' Hume, ii. 150, 151, and the case of Leonardo PUcatore, 1770, Maclaurin, 
No. 100, p. 722. 

* Hume, ii 77. 

■ 6 Geo. IV., cap. 23, sec. 7, and preamble of Act of Adjournal. 
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Prockd- The two leading amendments in the procedure 
THE^^ in jury trials in the SheriflF Court were — (1), The 
Burgh dispensing with taking down the depositions of 
^^^"- witnesses in writing, effected by section 17 of 9 
Geo. IV., cap. 29; and (2), The introduction of 
the double diet of compearance by section 35 of 
16 and 17 Vict., cap. 80. Neither of these enact- 
ments appUes to the Burgh Courts, and accordingly 
if a jury trial were now to take place in one of 
these Courts, there would be only one diet of com- 
pearance, and it would be necessary that the evi- 
dence should be reduced to writing. 
9 Gbo. The general provisions of 9 Geo. IV., cap. 29, and 

29^'ISmi 11 Geo. IV. and 1 Will. IV., cap. 37, as to citation 
gbo. TV. of witnesses, &c., apply to the Burgh Courts where 
Wn.L. not confined to the Sheriff or other Courts, either 
ly., CAP. expressly or by necessary implication. 

In Trials on a Criminal Libel without a Jury. — 
This mode of trial is also in disuse, but the rules 
applicable to the Sheriff Court, which have been 
already explained, apply also to the Courts of 
Royal Burghs. 

In Summary Trials, — Sections 19 and 20 of 9 
Geo. IV., cap. 29, apply only to the Sheriff Court, 
and until the passing of 19 and 20 Vict., cap. 48, in 
1856, proceedings following on a summary com- 
plaint or summons in the Burgh Courts were con- 
ducted according to the former practice, which was 
by no means uniform. 
19 AND 20 The Act of Adjournal of 17th March 1827 con- 
I^ITaa tains no provisions on the subject, and the only 
provision in 9 Geo. IV., cap. 29, which can possibly 
be held to apply specially to summary trials^ in the 
Burgh Courts, is that in section 18, to the effect 
that in trials without a jury no part of the proceed- 
ings which is not in use to be taken down in writing 
in trials by jury need be so taken down, excepting 

^ Sec. 18 of 9 Geo. IV , cap. 29, is generally held to apply only to trials 
without a jury on a criminal libel ; but this limitation is not expressed in 
the section. 
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only the depositions of witnesses. Whether this sec- 19 and 20 
tion applies to summary trials or not, the evidence, ci^48. 
until 1856, had to be taken down in writing in all 
trials without a jury, including summary trials. 

By 19 and 20 Vict., cap. 48 (passed in 1856), the 
form of summary trial regulated by sections 19 and 
20 of 9 Geo. IV., cap. 29, was within certain limits 
extended to the Courts of Royal Burghs and of 
Justices of the Peace. The Act proceeds on the 
narrative of the passing of the Acts 9 Geo. IV., 
cap. 29, and 11 Geo. IV. and 1 Will. IV., cap. 37, 
and that " it is expedient to facilitate the procedure 
'' in prosecutions for oflFences before the Magistrates 
" of Royal Burghs, and before Her Majesty's Jus- 
" tices of the Peace in Scotland." 

Sections 1 and 2 are as follows : — 

" 1. Where the prosecutor shall in his libel conclude for a fine 
not exceeding five pounds, exclusive of the costs of the prosecu- 
tion, which the said Magistrates and Justices are hereby em- 
powered to give, or for imprisonment not exceeding thirty days, 
accompanied when necessary with caution for good behaviour to 
keep the peace for a period not exceeding three months, and 
under a penalty not exceeding ten pounds, it shall be lawful to 
try such offences without the pleadings or evidence being reduced 
into writing; provided always that a record shall be preserved 
of the charge aud of the judgment, including the names of the 
witnesses examined on oath, unless where the accused pleads 
guilty, which shall be made to appear on such record. 

'' 2. The forms of procedure and regulations applicable to such 
trials shall be those which are established by the said recited 
Acts in regard to the summary trial of ofiences before the Sherifis 
of counties; and the note of the evidence to be taken on such 
trials shall be made by the Clerk of Court, and shall be initialed 
at the end of each witnesses' evidence by the presiding Magis- 
trate or Justice." 

These provisions, it will be seen, differ from those 
in sections 19 and 20 of 9 Geo. IV., cap. 29, in two 
respects — First, The limit of jurisdiction, viz. the 
punishment concluded for, is restricted by one-half ; 
Secondly, The note of evidence is directed to be 
made by the Clerk of Coiu^t, not by the Magistrate 
or Justice, and the evidence of each witness to be 
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19 AND 20 authenticated by the initials of the presiding Magis- 

^AF^'is, trate or Justice. 

By section 3 the provisions of the Acts 14 and 15 
Vict., cap. 27/ and 17 and 18 Vict, cap. 86,* are 
extended to sentences pronounced under the Act. 

It is provided, however, by section 5 that nothing 
in the Act shall be held to supersede the provisions 
of any local Act regulating the procedure before 
Magistrates or Justices of the Peace in any burgh 
or county. 

For the procedure under the summary form of trial 
thus authorised, see supra, p. 32, et seq., and notes to 
Schedule (A) of the Summary Procedure Act, 1864. 

2. In the Courts of Parliamentary BurgJis, 

3 AND 4 By section 20 of 3 and 4 WilL IV., cap., 77, the 
Will, rights, powcrs and jurisdiction of any Royal Burgh 
77. ' is conferred upon Parliamentary Burghs, it being 
enacted — 

*' That the Magistrates and Town Council to be elected for the 
said bui^hs or towns ^ under the authority of this Act, shall have 
such and the like rights, powers, authorities and jurisdiction as is 
or are possessed by the Magistrates and Council of any Royal Burgh 
in Scotland, and such rights, powers, authorities and jurisdiction 
shall extend equally over all and every part of the limits of such, 
burghs or towns as described in the said recited Act of the second 
and third years of the reign of His present Majesty ; provided 
always that the Magistrates and Council of such burghs or towns 
shall not have the power of trying for crimes punishable by death 
or transportation ; and that the rights, powers, authorities, and 
jurisdiction hereby conferred shall in no case be exclusive of the 
authority and jurisdiction of any Admiralty Court or Dean of 
Guild Court now lawfully established, or of the Sheriff or Justices 
of the Peace of the county over the territory within the boundaries 
of said buighs or towns respectively." 

It has been doubted, and apparently with good 

^ As to whipping of javenile offenders, and sentences to hard labour ; this 
Act is repealed by 23 and 24 Vict., cap. 105, sec. 1. 

' '* An Act for the better care and reformation of youthful offenders in 
" Great Britain ; " repealed by 29 and 30 Vict, can. 117, sec 37. 

* Paisley, Greenock, Leith, Kilmarnock, Falkirlc, Hamilton, Peterhead, 
Musselburgh, Airdne, Port-Glasgow, Cromarty, Portobello and Oban.— i:>ee 
3 and 4 WUl. IV., cap. 77. 
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reason, whether the Act 19 and 20 Vict, cap. 48, Does the 
can be held to apply to Parhuinentary Burghs. It 2o^v^^ 
was passed many years after 3 and 4 Will. IV., cap. 48,' 
cap. 77, and yet it is confined expressly to thep^lf^.*^ 
Courts of Eoyal Burghs and of Justices of theme^tary 
Peace. This was probably an oversight, but it has ^^ ** 
not been corrected. The question, however, is not 
of much practical importance, as the Parliamentary 
Burghs either have adopted or may adopt one of 
the General Police Acts ; which, if they do not by 
implication confer right to use the procedure re- 
gulated by 19 and 20 Vict, cap. 48,* and 9 Geo. 
IV., cap. 29, authorise procedure at least as sum- 
mary, and confer jurisdiction (to employ a some- 
what loose expression) as extensive for practical 
purposes, as the procedure and jurisdiction autho- 
rised and conferred by the statutes last mentioned. 



SECTION III. 

Procedure in the Police Courts under General 

OR Local Police Acts. 

1. Under the General Police Acts. 

The first General Burgh Police Act was 3 and 4 gbnkral 
Will. IV., cap. 46 (1833). This Act was superseded i^^^^ 
by 13 and 14 Vict, cap. 33 (1850), which, again, 
was amended by 19 and 20 Vict, cap. 103, Part 
V. (1856), and 23 aod 24 Vict, cap. 96 (I860). 

The three enactments last mentioned were re- 
pealed (except in so far as already adopted) and 
consolidated by 25 and 26 Vict, cap. 101 (The 
General Police and Improvement (Scotland) Act of 
1862).« 

This Act may be adopted by any Royal or Parlia- 

1 See sec. 408 of 25 and 26 Vict, cap. lOL 
' 25 and 26 Vict., cap. 101, sec. 1. 
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25 AND 26 mentary Burgh, any Burgh incorporated by Act of 

ci^ioi. Parliament, any Burgh of Regality and Barony, or 

any " populous place," the boundaries of which have 

been fixed under 13 and 14 Vict, cap. 33, or under 

the Act of 1862 itself.' 

The following is a short description of the cri- 
minal jurisdiction possessed by Magistrates or Com- 
missioners of Police acting under the authority of 
this statute, and the procedure prescribed by it : — 

Part VI., Section vi., containing clauses 408-438, 
both inclusive, deals with "jurisdiction and re- 
" covery of penalties." 

Jurisdiction. — Section 408 is as follows : — 

" The Magistrates of Police of a bui^h under this Act, or any one 
or more of such Magistrates, shall have juiisdiction and power to 
take cognizance of all crimes, offences, misdemeanours and breaches 
of the police regulations hereinbefore contained, or of any bye-law 
made in virtue of the police provisions of this Act, and of any 
other crime or offence which is punishable by public general 
statute or common law, and is within the jurisdiction of the 
Magistrates of any Royal Burgh, and shall have all such and the 
like jurisdiction within such burgh as any Magistrate of a Koyal 
Burgh, or any Dean of Guild of a Royal Burgh, has by the law of 
Scotland within the Royal Burgh in or for which he acts as such 
Magistrate or Dean of Guild." ^ 

Certain serious crimes and oflFences cannot com- 
petently be tried in the Police Court, — inter alia, 
the four pleas of the Crown ; the crimes of theft, 
reset of theft, falsehood, fraud and wilful imposi- 
tion, and breach of trust and embezzlement, when 
the money or article stolen, resetted, obtained or 
embezzled exceeds in value the sum of £10 ; assault 
to the danger of life, and other aggravated assaults, 
&c. (fee. If it appears dimng the preliminary in- 
vestigation or during trial that a charge of one of 
the crimes enumerated is involved, the Magistrate 
commits the accused to prison for examination, and 
notice is given to the Procurator-Fiscal of the 
county in which the offence is charged to have been 

1 25 and 26 Vict., cap. 101, sees. 3 and 15. 

' Ab to the powers ox the Deau of Guild see Erskine, L iv. 24. 
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committed, in order that the accused may be pro- 26 anj> 26 
ceeded against conformably to law.* Jl^'ioi. 

The jurisdiction of the SheriJBF and Court of Guild 
is reserved by section 438 : — 

" No jurisdiction conferred by this Act shall be held to exclude 
the jurisdiction of any Sheriff or Court of Guild, where the case 
shall, in the first instance, have been brought before or taken up 
by such Sheriff or Court of Guild." 

Citation and Apprehension of A ccused, and Cita- 
tion of Witnesses. — ^Whether citation of the accused 
is necessary depends on the nature of the oflFence 
charged.^ 

The Act is sufficient authority to constables for 
citing the accused and witnesses. The citation 
must state the nature of the charge, and time and 
place of appearance.^ 

Warrants for the apprehension or citation of 
accused persons, or for the citation of witnesses for 
the prosecutor or for the accused, where such wit- 
nesses are beyond the jurisdiction of the Magis- 
trates of Police, are sufficient, within Scotland, for 
such apprehension and citation, and for conveying 
oflFenders to be dealt with according to law, if backed 
or indorsed by the SheriflF or any Justice of the 
Peace of the county within which the same are 
executed; provided they are executed by a con- 
stable acting under the authority of the police 
provisions of the Act.* 

Very wide powers of arrest are given by Sec- 
tion 117. The Superintendent of Police or any 
constable of poUce may, without any other warrant 
than the Act, apprehend any person found within 
the burgh committing any criminal, riotous, or dis- 
orderly conduct or act, or accused or suspected of 
having committed any crime or offence, whether 
competent to be tried by the Magistrates of Police 

1 Sec 413. 

« Graham v. Linton, H. C, Nov. 24, 1856, 2 Irv., 558. 

» Sec. 419. * Sec. 420. 



44 PROCKDURE IN THE POUCE COURTS 

25 AND 26 or not, or committed within or beyond the bounds 

Irioi. oftheburgh.^ 

Procedure on Apprehension. — Every person taken 
into or detained in custody by virtue of the Act 
may be detained in the police oflfice or police cells, 
and shall be taken before the Magistrate not later 
than in the course of the first lawful day after he 
shall be taken into custody. 

*' And if the nature of the crime or offence charged shall admit 
of its being competently tried before the Magistrate under the 
provisions of this Act, it shall be lawful for him to grant warrant 
to commit such offender to the police cells, or to prison when 
remanded, for affording: time to find bail or for further examina- 
tion or trial, such further examination or trial always taking 
place as soon a^ ciix^umstances shall permit, and without any 
unnecessary delay; or if the crime or offence charged shall, in 
the opinion of the Magistrate, merit a higher or greater punish- 
ment than he can lawfully award, it shall be lawful for him at 
any stage of the examination or trial to commit such offender to 
prison for examination ; or if the crime or offence charged, from 
having been committed beyond the limits of the burgh, or from 
being otherwise excluded from the jiuisdiction of the Magistrate, 
falls to be tried in another jurisdiction, it shall be lawful for the 
Magistrate to commit such offender to prison until disposed of 
according to law ; in either of which last two cases it shall be the 
duty of the Superintendent of Police to give notice of such com- 
mitment to the Procurator-Fiscal or other proper officer for the 
city, county, burgh, or other jurisdiction within which the crime 
or offence was committed, in order that such offender may be 
further proceeded with according to law." " 

Liberation on Bail or Deposit. — Upon the appre- 
hension of any person charged with any offence 
under the Act, or with any crime which may be 
competently tried before the Magistrate, the Super- 
intendent of Police, or other officer having charge 
in his absence, may liberate the accused on his 
finding bail, or making a deposit to an amount not 
exceeding £20, as a guarantee for his attendance at 
all after diets of Court ; but if the superintendent 
or other officer sees cause, he may refuse to accept 

J Sec. 117. « Sec. 418. 
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such bail or deposit, and is not liable to any claim 25 and 26 
for damages in respect of such refusal.^ I^ioi. 

Forms 0/ Procedure in the Police Court 

The Instance. — All actions, prosecutions, and 
proceedings for crimes and offences committed 
within the burgh (including all crimes and offences 
at common law, or under public general statute not 
excluded by section 413), or for recovery of fines, 
&c., under the police provisions of the Act (the 
mode of recovering which is not otherwise provided 
for), shall be sued in the Police Court before the 
Magistrates of Police at the instance of the Pro- 
curator-Fiscal appointed* by the Magistrates for 
the purposes of the Act.^ 

The Complaint, — No form of complaint is given, 
but there should be a complaint ^ written or printed, 
or partly both, and signed by the prosecutor, 
although it is not always necessary that it should 
be served, or even that it should be written out 
before the trial begins. Compare Bisset v. Mackay, 
H. C, March 3, 1855, 2 Irv. 68, and Cogan or 
Devany v. Anderson^ H. C, Dec. 16, 1854, 1 Irv. 
588. Wliere the charge is one of theft, reset of 
theft, falsehood, fraud, and wilful imposition or 
breach of trust and embezzlement, the complaint 
must bear that the articles stolen, resetted, ob- 
tained by falsehood, fraud, and wilful imposition -or 
embezzlement does not exceed £10.^ 

It is not competent to any party who shall appear 
to answer to any complaint to plead want of due 
citation or informality in the warrant, citation, or 
execution. 

If the accused wishes to prove that the value of 
the money or article which he is charged with 

1 Sec. 417. * S0C8. 409, 410. » Sec. 411. 

^ This is plain from the terms of Sec. 41 1. 

' Sec. 411. Where two or more charges of theft or reset are tried under 
one complaint, it must appear on the face of the complaint that the value 
of the whole articles is under £10. — Law v. Munro, a, C, March 6, 1855, 
37 Sc. Jur. 355. 
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25 AND 26 having stolen, resetted, obtained or embezzled, ex- 
caT'ioi. ceeds £10, he must oflFer to do so at the time, — ^that 
is, at the hearing.* 

The whole procedure before the Magistrates is 
conducted summarily tiva voce, and without written 
pleadings ; and no record need be kept except the 
complaint and the judgment pronounced thereupon.* 

Sections 423 and 424 provide for the imposition 
of penalties and punishments on witnesses refusing 
to give evidence or prevaricating. 

Where it is necessary to adjourn the diet, and 
the accused's witnesses are in attendance, the 
Magistrate may, if he deems it proper, at the re- 
quest of the accused, take the evidence of the said 
witnesses before the proof for the prosecution has 
been led or concluded; but in such cases the ac- 
cused shall be entitled to lead additional evidence 
after the prosecutor's case has been concluded.' 

The Magistrates of Police are authorised and 
required, with the approbation and advice of the 
Lord Justice-General and Lord Justice-Clerk, when 
necessary, to frame rules and regulations and forms 
of procedure, and to alter and amend the same 
fipom time to time.^ 

Limitation of Sentences of Imprisomnent for Non- 
Payment of Penalties, &p. — No period of imprison- 
ment for non-payment of pecuniary penalties shall 
exceed sixty days ; but when the accused is or- 
dained to find caution for good behaviour from and 
after the expiry of his sentence of imprisonment, or 
payment of the fine or penalty, and fails to do so, 
he may be detained in prison until caution is found, 
provided the whole period of imprisonment does 
not exceed ninety days.^ 

» Sec. 411. * lUd. »Sec. 421. 

^ Sec. 412. When rales and reenlations are so framed, they have the 
force of statutory enactments and must be closely followed. — Mahon v. 
Morton, H. C, Feb. 6, 1856, 2 Irv. 383 ; Lone v. Buchan, H. C, June 9, 
1867. 6 Irv. 423 ; and Cogan or Devany v. Anderwn, supra, 

" Sees. 425, 426, 427. By sec 29 of the Summary Procedure Act it is 
provided that sentences of Police Judges acting under statutes in which 
their powers are not defined shall not exceed (a) a penalty of £5, or {b) im* 
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Limitation of Prosecutions. — Prosecutions, &c. 25 and 26 
under the provisions of the Act must be commenced c^ioi 
within three months from the time at which the 
facts on which they were brought shall have been 
discovered or known, and not thereafter. ^ 

Review. — "No order, judgment, record of conviction, or other 
proceeding whatsoever, concerning any prosecution instituted before 
the Magistrate by virtue of this Act, shall be quashed or vacated 
for any misnomer or informality ; and all judgments and sentences 
pronounced by the Magistrate shall be final and conclusive, and 
not subject to suspension or advocation or appeal, or any other 
form of review, or stay of execution, unless on the ground of cor- 
ruption, malice, or oppression on the part of the Magistrate, or of 
such deviations in point of form from the statutory enactments as 
the Court of review shall think took place wilfully, or of incom- 
petency, including defect of jurisdiction of the Magistrate ; and 
such suspension, or advocation or appeal, or review or stay of 
execution, must be presented before the next Circuit Court of 
Justiciary, or, where there are no Circuit Courts, before the High 
Court of Justiciary at Edinburgh, in the manner, and by and under 
the rules, limitations, conditions, and restrictions, which shall from 
time to time be prescribed by the said High Court of Justiciary." « 

And by section 437 it is provided that 

" Wherever any act, decision, determination, declaration, or de- 
" liverance of any Sheriff or Magistrate, or Preses of a meeting, 
" Commissioner or Commissioners, or other person whatever, is by 
" this Act declared to be final, the same shall not be subject to be 
" set aside or reviewed or affected by any Court or Judicature, 
" upon any ground or in any manner of way whatever." 

The meaning and effect of these and simihir 
clauses are fully considered in Part II. hereof. 



2. Procedure under Local Police Acts. 

Many of the large towns have Local Police Acts 
framed on the model of the General Police Act, 

prisonment for sixty days, and (c) caution to keep the peace for six months 
under a further penalty of £10, and, in default of caution, further imprison- 
ment for thirty days. 
1 Sec. 416. » Sec. 430. 
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Local po- and Varying considerably in the extent of the juris- 
LicE ACTS. ^i^^Jqjj conferred, and the nature of the procedure 
prescribed. It is impossible here to attempt to 
give any account of these Acts. Other difficulties 
apart, their provisions are in many instances com- 
plicated by piecemeal amendments and additions 
effected by subsequent local Acts, by rules and 
regulations framed by the Magistrates or Com- 
missioners, or by the total or partial adoption of 
one of the General Police Acts, which by statute 
has the effect pro tanto of repealing the local Acts 
or regulations previously in force.* To take as an 
instance the case of Edinburgh, the existing local 
police enactments and regulations are derived from 
at least five different sources : — 

1. The Edinburgh Pohce Act, 1848, 11 and 12 

Vict., cap. cxiii. 

2. The Municipality Extension Act, 1856, 19 

and 20 Vict, cap. xxxii. 

3. Edinburgh Police Amendment Act, 1854, 

17 and 18 Vict, cap cxvin. 

4. Edinburgh Provisional Order, 1867, con- 

firmed by 30 and 31 Vict, cap. 58. 

5. Various clauses adopted from the General 

Police Act, 25 and 26 Vict, cap. 101. 

Under section 80 of the Edinburgh Police Act of 
1848, and section 53 of the Edinburgh Municipality 
Extension Act, 1856, the Sheriff sits in his turn as 
Judge in the Police Court 

The last Glasgow Police Act is 25 and 26 Vict., 
cap. cciv. (1866). 

In Part II. of this treatise instances will be 
found of questions which have arisen under some 
of these Local Police Acts ; such of their pro- 
visions as are necessary for explanation are there 
quoted or described. 

1 25 and 26 Vict., cap. 101, sec. 18. 
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SECTION IV. 

Procedure before Justices of the Peace. 

Before the passing of the Summary Procedure . 
Act, procedure in these Courts, in prosecutions for 
offences or recovery of penalties, was regulated as 
follows : — 

1. In prosecutions at common law, or underi9AND2o 
statutes which authorised prosecutions or suits for ^'^48 
penalties, but did not prescribe any particular pro- 
cedure, the forms directed by 9 Geo. IV., cap. 29, 
sections 19 and 20, and made applicable by 19 and 

20 Vict, cap. 48, were used from and after the year 
1866.^ Before that time the evidence had to be re- 
duced to writing in every case, unless this was dis- 
pensed with by the special statute. 

2. Where the statute conferring jurisdiction, and 
authorising the prosecution or suit, prescribed 
forms of procedure, such forms had to be followed 
implicitly, under pain of the proceedings being 
quashed, on account of deviations from the statutory 
forms. 

The Summary Procedure Act virtually supersedes Special 
the procedure directed by special statutes (although Statutes. 
they may still be used), and in this respect has 
proved of greater benefit to the Justice of Peace 
Courts than to any other inferior Court. A great 
part of the criminal jurisdiction of the Justices is 
derived from special statutes ; for instance — 

The Pawnbrokers Act, 39 and 40 Geo. III., 

cap. 39 ; 
The Combination Act, 6 Gei. IV., cap. 129 ; 
The Night Poaching Act, 9 Geo. IV., cap. 

69; 
The Day Trespass Act, 2 and 3 Will. IV., cap. 

68; 
The General Turnpike Act, 1 and 2 Will. IV., 
cap. 43 ; 

* See mproj p. 39. 
D 
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Sprcial The Public Houses Acts, 9 Geo. IV., cap. 58 ; 

STATUTES. ^g ^^ ^y ^.^^^ ^^p gy ^ ^^^ ^g ^^^ 2g 

Vict, cap. 35 ; 
The Weights and Measures Acts ; 
The Master and Servant Acts, 4 Geo. IV., cap. 
34 (1823) ; and 30 and 31 Vict, cap. 141 
(1867) ; and many others. 
Some of these statutes give directions as to pro- 
cedure, and some do not. Many of those which do 
so are statutes of the United Kingdom ; and the 
forms provided are in many cases adapted from 
EngUsh forms, and with no regard to Scotch criminal 
procedure.^ 

The Summary Procedure Act provides* that " the 
proceedings in any action or complaint for the 
prosecution for offences or recovery of penalties 
" under any Act of Parliament, may either be 
" according to the form prescribed by such Act, or 
" any Act incorporated therewith, or according to 
" form prescribed by this Act." 

The Summary Procedure Act does not apply to 
proceedings under the Poor Law Act, or under 
the Revenue Statutes.* 

1 See Byrnes dtc. v. Dick, H. C, Feb. 23, 1853, 1 Irv. 145, per Lord 
Justioe-Clerk, p. 158 ; and Knox v. Raansay, H. C, July 7, 1837, 1 Swin. 
517. 

* Sec. .32. s Sec. 25. 






CHAPTER II. 

SECTION I. 
The Passing of the Summary Procedure Act, 1864. 

In the year 1848 there was passed an English 
Statute, 11 and 12 Vict, cap. 43, intituled "An 
" Act to facilitate the performance of the duties of 
" Justices of the Peace out of Sessions within 
" England and Wales with respect to Summaiy 
" Convictions and Orders ; " which, in 1857, was 
supplemented by another English Statute, 20 and 
21 Vict, cap. 43, intituled "An Act to improve 
" the administration of the law so far as respects 
" Summary Proceedings before Justices of the 
" Peace." By the latter statute Justices were re- 
quired, on the application of the party aggrieved by 
the determination of the Justice in point of law, to 
state and sign a case setting forth the facts and 
grounds of such determination, for the opinion 
thereon of one of the superior Courts of law, to be 
named by the party. 

The Scotch Summary Procedure Bill of 1864 
was adapted from the former Statute, 11 and 12 
Vict, cap. 43, but when first introduced did not 
contain any provisions for review similar to those 
in 20 and 21 Vict, cap. 43. During the course of 
the Bill through the House of Commons this 
omission was discovered, and certain appeal 
clauses were inserted, being sections 31 to 43, 
both inclusive, of the Bill as it left the House of 
Commons. 

On the narrative that it was expedient that pro- 
vision should be made for obtaining the opinion of 
a superior Court on questions of law arising in the 
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exercise of summary jurisdiction by appeal, it was 
declared that the Court of appeal for cases of 
a criminal nature should be the Court of Jus- 
ticiary, at its ordinary sittings in Edinburgh or 
on Circuit ; for other {i.e. civil) cases, the Court of 
Session, in either Division thereof.^ 

Either party being dissatisfied with the judg- 
ment of any Sheriflf, Justices or Justice, or 
Magistrate, on the ground of the determination 
complained of being eiToneous in point of law, 
might apply to the said Judge to state and sign a 
case setting forth the facts and the grounds of such 
determination, for the opinion of the Court of 
appeal having jurisdiction.^ Then followed de- 
tailed directions as to the framing of the case, 
fees to be paid to the Clerk of Court, and the trans- 
mission of the case to one of the Clerks of Justiciary, 
or of the Division of the Inner House to which the 
appeal was taken, with a Certificate of Intimation 
of the appeal to the opposite party. 

All appeals to the Court of Justiciary were to be 
disposed of by the High Court at its ordinary 
sittings in Edinburgh, unless the same were marked 
to the Circuit.^ The case, when received by the 
Clerk of the superior Court, was forthwith to be 
laid before a Judge of the Court of Justiciary, or 
of the Court of Session, according as the case was 
civil or criminal, who, if the appellant was in 
custody, was empowered to grant interim liberation, 
upon the conditions usual in cases of suspension 
and Uberation, and also to grant a sist of execution, 
with or without caution, or make such other interim 
order as justice might require.* 

The provisions for the hearing of the case, the 
apphcation of the judgment of the Court of appeal, 
and the ordering a case to be stated when the 
inferior Judge refused to do so,^ were sub- 
stantially the same as those contained in the 

* Sec. 31. « Sec. 32. ^ ^^^ 33 4 gg^^ 34 

* Sees. 36, 37, and 35, 38. 
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Summary Prosecutions Appeals (Scotland) Act of 
1875. 
Sections 39, 40, and 41 were as follows : — 

" 39. Where, by any Act of Parliament now in 
" force. Jurisdiction is given to any Court or Judge 
" for the trial of any offence, or the determination 
" of any matter which may be tried or determined 
" by complaint under this Act, and where, by such 
" Act or any relative Act, the Jurisdiction of the 
" Court of Justiciary or the Court of Session, as 
" Courts of review, is excluded or restricted, such 
" exclusion or restriction of review shall, subject to 
" the following exception, be deemed and taken to 
" apply to review by appeal under this Act, as well 
"as to review by Advocation, Suspension or Re- 7 wiu. 

TV a.T\A 1 

" duction ; and the provisions of the fourth recited vict., cap. 

" Act excluding the review of the superior Courts *i- 

" shall be appUcable to judgments under this Act, 

" for penalties not exceeding eight pounds, six 

'' shillings and eight pence, which shall not have 

" been followed by Imprisonment ; provided that, 

" notwithstanding any such exclusion or restriction 

" of review, it shall be lawful for such Court or 

" Judge, ex proprio motu, to state a case for the 

" opinion of the Court of appeal under this Act, 

" upon any question of difficulty or importance 

'* arising on the construction of the Act under 

" which the proceedings are taken, and to direct 

" that the expenses of the Procurator- Fiscal, or 

*' any other public prosecutor appearing to support 

'* the judgment in the Court of appeal, shall be 

" paid out of the rogue-money of the country. 

''40. It shall not be lawful for the Court of 
'^ Justiciary or for the Court of Session to receive 
" any Bill or Note of Suspension or Advocation, 
'* or any Summons of Keduction of any judgment 
" or determination pronounced upon a complaint 
" instituted under the provisions of this Act, either 
" on the ground of defect of jurisdiction or on any 
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other ground whatsoever ; but it shall be lawful 
for the Court of appeal under this Act to grant 
relief against the judgment or determination of 
any Sheriff, Justices or Justice, or Magistrate, 
assuming to exercise jurisdiction in relation to 
such complaint upon a case stated and signed 
by such Sheriff, Justices or Justice, or Magistrate. 
" 41. Where, under the provisions of any Act of 
Parliament now in force, any judgment or deter- 
mination upon a complaint under the provisions 
of this Act might be appealed by presenting a 
Note of Appeal to the High Court of Justiciary at 
Edinburgh, or to the Circuit Court of Justiciary, 
or to Justices of the Peace in Quarter Sessions, 
such appeal shall no longer be competent, but in 
lieu thereof it shall be lawful to bring such judg- 
ment or determination under the review of the 
Court of appeal under this Act upon a case 
stated and signed as aforesaid." 



These provisions were important. While, in 
proceedings under the Summary Procedure Act, 
appeal was declared not to be competent where 
review was excluded or restricted by the special 
statute giving jurisdiction for the prosecution or 
trial, the Court or Judge was given the important 
power of stating a case for the opinion of the Court 
of appeal propria motu on any question of diflficulty 
or importance arising on the construction of the 
special statute. 

Further, the mode of appeal provided was intended, 
in regard to complaints brought under the Act, to 
supersede entirely the existing modes of review at 
common law on any ground whatever, including 
the ground of defect of jurisdiction ; and also to 
aboUsh the right of appeal under the provisions of 
any Act of Parliament to the High Court of Jus- 
ticiary at Edinburgh, or to the Circuit Court of 
Justiciary, or to the Justices of the Peace in Quarter 
Sessions ; the new mode of Appeal by a case stated 
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and signed being substituted therefor, and an 
alleged defect of jurisdiction being one of the 
grounds on which such a case might be demanded. 
These clauses, it will be seen, provided a compre- 
hensive and uniform mode of obtaining review in all 
summary cases brought imder the Act. In effect 
they placed it in the power of the complainer, by 
bringing his complaint under the Act, to exclude 
review by the Justices in Quarter Sessions, and to 
limit review by the Court of appeal to questions of 
law or defect of jurisdiction. On the other hand, 
the accused, if convicted, had the power of giving a 
good deal of trouble to the inferior Judge and his 
clerk, and also to the complainer, "objections 
*' in law " being not easily defined or restricted. 
Accordingly, considerable opposition was created 
among the parties likely to be affected. It is not 
here necessary to inquire into the causes which led 
to this opposition. It may be that it was thought 
that a good deal of additional labour would be 
thrown upon the Justices and their clerks in the 
preparation of the cases, and that the amount of 
the remuneration proposed was inadequate. But 
the main objections stated were, that it was pro- 
posed to take away the power of review conferred 
on the Justices in Quarter Sessions by -many im- 
portant statutes, for the administration of which 
they formed the best tribunal, and possessed the 
confidence of the country ; that the superior Courts 
were already too strict in quashing convictions, and 
were inclined to magnify every trifling defect in 
form into a defect in law ; that a right of appeal so 
broad and so imperfectly guarded as that proposed 
would open the door for the escape of criminals ; 
that it would either lead to the prosecutor not ap- 
pearing on account of expense, or burden him with 
expenses which he could never recover ; and lastly, 
that if the inferior Judge refused to state a case, he 
would be forced to assume the position of a litigant, 
and might even be found liable in expenses. 
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The opposition was successful. It was seen that, 
if the appeal clauses were retained, the Bill could 
not pass the second reading in the House of Lords. 
They were accordingly struck out, and the Act was 
passed in its present shape. 

The Act, as passed, effected many valuable im- 
provements in the summary procedure of inferior 
Courts, but, in consequence of the appeal clauses 
and other provisions depending on them having 
been struck out, it was open to one serious objec- 
tion. The 17th section of the Bill, as it left the 
House of Commons, was amended in the House of 
Lords, and now forms section 16 of the Act. These 
sections are as follows : — 
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The 17th Section 0/ 
the Bill. 

" It shall not be necessary in 
any proceeding under the 
authority of this Act to record 
or to preserve a note of the 
evidence adduced, but the re- 
cord shall set forth, in the 
form of the Schedule (I) to 
this Act annexed, the respon- 
dent's plea, if any, the names 
of the witnesses, if any, ex- 
amined upon oath or affirma- 
tion, with a note of any docu- 
mentary evidence that may be 
put in, and the conviction or 
judgment; and the Judge shall 
also, if required, take a note 
of any offer of proof made by 
either of the parties and re- 
fused to be admitted, any 
objection to the admissibility 
of evidence sustained or re- 
pelled, and any objection to 
the relevancy or competency 
of the charge or proceedings 
to which he may not have 
thought proper to give effect 
by amendment of the com- 
plaint in manner herein before 
provided ; and the Judge may 
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The 16th Section of 
the Act. 

"It shall not be necessary 
in any proceeding under the 
authority of this Act to record 
or to preserve a note of the 
evidence adduced, but the re- 
cord shall set forth, in the 
form of the Schedule (I) to 
this Act annexed, the respon- 
dent's plea, if any, the names 
of the witnesses, if any, ex- 
amined upon oath or affirmar 
tion, with a note of any docu- 
mentary evidence that may be 
put in." 
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" require from the party or his 
** agent a suggestion in writing 
" of the matter which he desires 
"to have set forth in such note, 
" but shall not be bound to set 
" forth the same in the words 
" suggested, and shall not be 
" bound to note any objection 
" which, in the opinion of the 
" Court, is merely frivolous." 

The first part of the original section, it will be 
seen, still remains. It confers a very important 
power upon inferior Judges which they did not 
before possess. 

Under sections 19 and 20 of the Act 9 Geo. IV., 
cap. 29, the Sheriflf is required, in proper summary 
cases, to preserve a note of the evidence taken by 
him, for the purpose of exhibition, if called for by 
the Court of Justiciary; and further, it is im- 
perative that the record shall set forth, if either 
party desire it, anv offer of proof made by either of 
the parties and rerased to be admitted, and likewise, 
if so desired, any objections to the admissibility of 
evidence sustained or repelled by the Court ; and 
by 19 and 20 Vict, cap. 48, this procedure is made 
applicable to such summary cases tried before 
Magistrates of Royal Boroughs and Justices of the 
Peace, These provisions afford means of review 
by the superior Court on the merits, and upon 
questions as^to the admission or rejection of evi- 
dence. Now, section 17 of the Bill, as it left the 
House of Commons, on the one hand virtually 
excluded the power of review on the merits by 
making it no longer necessary for the Judge to take 
a note of the evidence. On the other hand, it pro- 
vided facilities for the exercise of the right of 
appeal on questions of law by re-enacting the pro- 
visions above mentioned, requiring the Judge to take 
a note of any offer of proof refused or objection to 
evidence sustained or repelled,^ and also by requiring 

^ Namely those in 9 Geo. IV., cap. 29, sec. 19. 
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the Judge to note objections to the relevancy or 
comjietency of the charge or proceedings to which 
he might not have thought proper to give effect 
by amendment of the complaint; and the appeal 
clauses provided a complete remedy against any 
error in point of law, or any defect of jurisdiction 
on the part of the inferior Judge. 

But the result of the alterations on the Bill in 
the House of Lords was, that the determination of 
the inferior Judge was virtually made final on the 
merits in many cases; while even the previously 
existing statutory provisions for noting an offer of 
proof or objections to evidence were made no longer 
imperative in proceedings under the Act On the 
other hand, the liability to re\iew on the law, which 
was intended to have acted as a counterpoise to 
finality on the merits, was removed by striking out 
the appeal clauses. 

The Act at first created some alarm in the minds 
of many experienced judges and lawyers, and in 
the earlier cases which occurred under it there are 
to be found some strong expressions from the 
Bench as to the danger of dispensing with a note of 
the evidence, and of objections to the admission or 
rejection of evidence. 

It appears to me that these apprehensions have 
not been borne out by the working of the Act 
during the last ten years. I believe that, on the 
whole, it has worked well, and certainly there have 
been comparatively few cases of miscarriage in con- 
sequence of its provisions. This, it may be said, 
shows that the experiment of making the deter- 
mination of the inferior Judge in summary causes 
final on the facts has been successful, and may safely 
be continued. It may be so, but it must be borne 
in mind that in cases under the Act we have some- 
times had to thank the natural vigour of the common 
law power of review possessed by our superior Courts, 
for correction of and redress against mistakes in 
law, or in essential parts of procedure. Objections in 
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point of law, or in respect of material irregularities in 
procedure, have been scrutinized even more strictly 
than before, because review on the merits was 
excluded. But owing to the absence of any ready 
means of verifying sulh objections,-there being no 
record of what took place in the inferior Court,— 
great inconvenience and expense have been caused 
to the parties. Before allowing a proof of alleged 
irregular or oppressive procedure, the superior 
Court most properly requires averments both 
specific and relevant. Often the practical difficulty 
of proving the objection, however relevant it may be, 
is deemed insurmountable, and no proof is allowed, 
in cases in which a note of the objection on the 
record, made and authenticated at the time, would 
have removed all difficulty. Again, hardships quite 
as great are inflicted on respondents in cases in 
which an investigation or proof takes place; the 
complainer, in order to obtain a proof, makes his 
averments relevant enough, but after a long and 
expensive proof has been taken, and unnecessary 
anS irrecoverable expense been inenrred by tE 
opposite party, the complainer's statements are 
ascertained to be unfounded. 

The recommendations of the recent Scotch Law 
Commission on the subject are as follows :^ — 

" Cases tried summarily by the Sheriff* without 
' a jury are. in most sheriffdoms tried under the 
' forms in use prior to the passing of the Summary 
' Procedure Act of 1864. These forms require a 
' note of the evidence and of all objections thereto 

* to be kept. There are thus means of disposing 
^ of any appeals which may be brought. This 

* form, though not now unperatively required in 
< summary cases, is, we believe, still generally 
' adopted in the Sheriff Courts, even in the less 

* serious of that class of cases ; but in some Sheriff 

» 5th Report (1871), p. 16. 






it 



it 



60 THE PASSING OF 

*' Courts, and almost universally in the Justice of 

" Peace Courts, it is usual to adopt the provisions 

27 and 28 " of the Summary Procedure (Scotland) Act, 1864. 

Vict, cap. " That Act provides that no note of the evidence 

" need be kept. There is no provision that parties 

" may call upon the Judge to make a note of it, or 

of objections. There is no provision for review, 

and there are no materials for review, either on 

" the evidence or on the law. The result of this 

" state of matters is, that while the ordinary criminal 

'' proceedings of the SheriflF Court, where a paid 

" and professionally trained magistracy presides, are 

subject to review, the provisions of the Summary 

Procedure Act have practically made the pro- 

" ceedings of the unpaid and unskilled magistracy 

" final and exempt from review in a large and 

important part of their jurisdiction, as with regard 

to questions between master and servant, and 

" with regard to the PubUc House Acts, &c. 

" We recommend that in all cases it should be 
" imperative on the Judge to keep a note of the 
" evidence, and of objections and answers, if re- 
quired by either party to do so; also that pro- 
vision should be made for having a case stated 
" for the opinion of the Court of review, similar 
" in principle to the provisions for review in the 
" English Summary Procedure Act. The mode of 
" obtaining review by stating a case has long 
'* existed, and we believe has worked well under the 
" Revenue, Assessed Taxes, and Valuation Acts ; 
'' and we have no reason to doubt that it would 
" work well also under the Simimary Procedure 
" Act." 

« 

These recommendations have to a certain extent 
been given effect to by the Summary Prosecutions 
Appeals (Scotland) Act, 1875, which is dealt with 
hereafter. 

It is sufficient to mention here that in that statute 
provision is made for stating a case on points of law 
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for the opinion of the High Court of Justiciary or 
either Division of the Court of Session, according as 
the jurisdiction in the cause is of a criminal or a civil 
nature, " notwithstanding any provision contained 
'' in the Act under which such cause shall have 
been brought excluding appeals against or re- 
view in any manner of way of any determination, 
judgment, or conviction or complaint under such 
Act." — (section 3). By the interpretation clause 
(section 2) the word " cause " is declared to mean 
and include *' every proceeding w^hich may be 
" brought under the Simimary Procedure Act, 1864, 
" and every other summary proceeding for the pro- 
" secution of an ofiFence or recovery of a penalty 
" competent to be taken before an inferior Judge." 
It also contains the following provision, which 
materially quaUfies section 16 of the Summary 
Procedure Act, 1864, that ^'In order to an 
" appeal under this Act it shall be competent 
" for any party to a cause to require the SheriflF, or 
" Sherijft-substitute where the cause depends before 
'^ him, or the Clerk of the Court where the cause 
'' depends before any other inferior Judge, to take 
" and preserve a note of any objections to the 
" admissibility of evidence sustained or repelled by 
" such Sheriff, Sheriff-substitute, or other inferior 
'^ Judge."' 



SECTION II. 
The Summary Procedure Act, 1864. 

It has been thought advisable to give the Act itself 
with notes, instead of a synopsis ; but the following 
points may be noted by way of introduction : — 

1. The Act, as appears from its title, was passed 

1 Sec. 6. 
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to make provision for uniformity of process in sum- 
mary criminal prosecutions and prosecutions for 
penalties in the inferior Courts in Scotland. The 
word "Court" is defined to mean "any Sheriff 
' Court or Burgh Court, or any Court of Justices 
' of the Peace for any county or city in Scotland, 
' whether in Quarter or Petty Sessions, any Police 
' Court having jurisdiction, or any Sheriff, Magis- 
' trate of any burgh, or Justice or Justices of the 
' Peace for any county or city in Scotland, exer- 
' cising jurisdiction under the authority of any 
' Act of Parliament in any matter which may 
' lawfully be brought before him or them in the 
' manner provided by this Act." The procedure 
is very much the same as that provided by 
Sir William Rae's Act. The importance of the 
measure Ues in that procedure being made appli- 
cable to the many statutes authorising prosecutions 
for offencies and the recovery of penalties, which 
either contain no specific directions as to procedure, 
or enjoin procedure adapted to the English and not 
to the Scotch forms of process. — See the cases of 
Know V. Ramsay, H. C, July 7, 1837, 1 Swin. 517 ; 
and Byrnes and Others v. Dick, H. C, Feb. 23, 
1853, 1 Irv. 146. 

2. Again, in many statutes affecting the public 
interest no prosecutor is specially named, and 
accordingly offences committed and penalties in- 
curred were often not prosecuted or sued for. To 
remedy this the Act provides that where no special 
provision is made for the recovery of penalties, they 
may be sued for by the Procurator-Fiscal of the 
jurisdiction (section 4) ; and in order to encourage 
the Procurator-Fiscal to discharge these duties, it is 
provided that no Procurator-Fiscal, or other party 
prosecuting for the public interest, shall be liable in 
damages in a greater sum than £5, unless malice 
and want of probable cause is averred and proved 
(section 30). 

3. The Act is permissive, with certain excep- 
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tions mentioned in sections 27^ and 31 ; it is still 
competent to use the procedure authorised by the 
first three Acts recited in the preamble, or by special 
statutes authorising prosecutions (sections 3 and 32). 

4. The leading feature of the Act is, that it regu- 
lates procedure. It does not confer upon the in- 
ferior Judge any other or more extensive jurisdiction 
than that which he possessed before, in relation to 
any matter which may be made the subject of 
complaint (section 27) ; and it does not supersede, 
enlarge, or limit the provisions for review contained 
in special statutes. Accordingly, where there is 
room for doubt, it is to be construed in the sense 
which is most consistent with leaving the law as it 
previously stood untouched. 

5. From this it foUows that no case can be tried 
summarily under the Act which could not be tried 
summarily before ; and that where a right of appeal 
is given by special statute, this Act does not take 
such right away. 

6. Section 16, as we have seen, enacts that it 
shall not be necessary in proceedings under the 
Act for the Judge to preserve a note of the 
evidence adduced. This applies to all prosecu- 
tions at common law, or under statutes which 
contain no special provisions for review. The 
common law obligation to preserve a note of the 
evidence adduced is thus abolished in such cases, 
and review on the merits excluded. 

7. The 28th section defines the limits of civil and 
criminal jurisdiction, as to which great uncertainty 
prevailed. Questions frequently arose whether the 
offence charged was malum in se or malum prohibi- 
tum ; and if the latter, whether the case was rendered 
criminal quoad review by the procedure enjoined by 
the statute. This led to many cases, which were 
brought by suspension or appeal before the Court of 

^ The wording of this section is not very distinct ; bnt it seems to declare 
that the forms provided by the Small Debt Act, 1837, in prosecutions for 
pecuniary penalties, are superseded by the Summary Procedure Act. 
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Session and Court of Justiciary respectively, being 
dismissed on the ground that they had been brought 
to the wrong Court. The test prescribed by section 
28 is the sentence which may competently be pro- 
nounced. It declares that those proceedings shall be 
deemed and taken to be of a criminal nature where, 
in pursuance of a conviction or judgment, or as part 
of such conviction or judgment, the Court shall be 
required or shall be authorised to pronounce sen- 
tence of imprisonment against the respondent, or 
in default of payment or recovery of a penalty or 
expenses, or in case of disobedience to their order, 
to grant warrant for the imprisonment of the re- 
spondent for a period limited to a certain time, at 
the expiration of which he shall be entitled to 
liberation; and that in all other proceedings the 
jurisdiction shall be held to be civil. This definition 
is solely for the purpose of fixing the Court of re- 
view; and it renders the summary procedure of 
the Court of Justiciary applicable to many cases 
which formerly had to be taken to the Court of 
Session, and run the more prolonged course of a 
civil process. 



THE SUMMARY PROCEDURE (SCOTLAND) 

ACT, 1864. 

27 & 28 VICTORIA, CAP. §3. 

An Act to make Provision /or Uniformity of Process 
in summary CHminal Prosecutions and Prosecu- 
tions for Penalties in the inferior Courts in Scot- 
land.-{25th July 1864.] 

Whereas by an Act passed in the Ninth Year of 
the Reign of King George the Fourth, intituled A n 
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A ct to authorise additional Circuit Courts of Jus- 9 Geo. 
ticiary to be held^ and to facilitate Criminal Trials, ^-^ ^^' 
in Scotland, Provision was made for the summary 
Prosecution of OfiFences before Sheriffs of Counties 
in certain Cases; which Act was amended by an 
Act passed in the Eleventh Year of the Reign of 
King George the Fourth and the First Year of the 
Reign of King William the Fourth, intituled An 
Act to amend an Act of the Ninth Year of His late 11 Geo. 
Majesty King George the Fourth, to facilitate Cri- wiiiTl'*. 
minal Trials in Scotland, and to abridge the Peinod cap. 37. 
now required between the pronouncing of Sentence 
and Execution thereof in Cases importing a Capital 
Punishm£nt : And whereas by an Act passed in the 
Nineteenth and Twentieth Year of the Reign of 
Her present Majesty, intituled An Act for amending isj and 20 
the Procedure before Magistrates and Justices of ^f^*^^^' 
Peace in Scotland, the Provisions of the recited 
Acts with respect to summary Prosecutions were 
in certain Cases made applicable to Prosecutions 
before Justices of the Peace in Scotland: And 
whereas by an Act passed in the Seventh Year of 
the Reign of King William the Foiuth and the 
First Year of the Reign of Her present Majesty, 
intituled An Act for the more effectual Recovery q/'7 wul 
Smxill Debts in the Sheriff Courts, and for regulating Y\'^, 
the Establishment of Circuit Courts for the Trial of ^^p- ^a- 
Small Debt Causes by the Sheriffs in Scotland, Pro- 
vision was made for the Recovery of statutory 
Penalties by way of Action in the Sheriff Court in 
certain Cases : And whereas it is expedient to make 
further and more effectual Provision for the Trial 
of Offences punishable on summary Conviction, and 
for the simunary Recovery of Penalties in the in- 
ferior Courts in Scotland: Be it enacted by the 
Queen's Most Excellent Majesty, by and with the 
Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parlia- 
ment assembled, and by the Authority of the same, 
as follows : — 
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Short 1. This Act miay be cited for all Purposes as 

title. u The Summary Procedure Act, 1864" 

interppe- 2. The foUowiug Words in this Act shall have 
Te^"^ the Meanings hereby assigned to them, unless such 
Meanings shall be excluded by the Subject or 
Context : — 

" Act of Parliament " and " Act " shall mean any 
PubUc General or Local and Personal Act of 
Parhament now in force or hereafter to be 
passed : 

" Court " shall mean any Sheriflf Court or Burgh 
Court, or any Court of Justices of the Peace 
for any County or City in Scotland, whether in 
Quarter or Petty Sessions, any Police Court 
having Jurisdiction, or any SheriflF, Magistrate 
of any Biu'gh, or Justice or Justices of the 
Peace for any Coimty or City in Scotland, 
exercising Jurisdiction under the Authority of 
any Act of Parliament, in any Matter which 
may lawfully be brought before him or them in 
the Manner provided by this Act : 

'* Judge " shall mean any Sheriff, or any Magis- 
trate of any Burgh, or any Justice of the Peace, 
whether acting alone or in conjimction with any 
other Justice or Justices of the Peace for the 
same county or City in Scotland : 

^' Magistrate " shall mean any Magistrate of any 
Burgh in Scotland having Jurisdiction : 

" Sheriff" shall include Sheriff-Substitute : 

^' Justice " shall mean any of Her Majesty's Jus- 
tices of the Peace for any County or City in 
Scotland acting within such County or City : 

'* Clerk of Court " shall include Depute-Clerk or 
other Person acting as such : 

" Witness " shall include Haver : 

'' Oath" shall include AflBrmation in Cases where 
Affirmations may lawfully be taken in place of 
Oaths : 

*' Penalty" shall mean any Sum of Money which 
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may, under the Authority of any Act of ParUa- 
ment, be recoverable from any Person in respect 
of the Contravention of and statutory Require- 
ment or Prohibition, and also any Sum which 
may, under the Provisions of any Act of Par- 
liament, be recoverable as a Penalty or For- 
feiture, whether such Sum shall be payable to 
the Party complaining, prosecuting, or suing 
for the same, or shall be payable in whole or in 
part to any other Person, or be appUcable to 
any other Use, and whether the Amount thereof 
is fixed by such statutory Provision, or is so 
fixed subject to a Power to modify or mitigate, 
or is in the Nature of a Penalty not exceeding 
a certain Simi, to be awarded by the Court or 
Judge who may take cognizance thereof : 
" Administrators of Police" shall mean any Com- 
missioners, Town Council, or other Body having 
the charge or Management of the PoUce of a 
Town imder the Powers created by any Act of 
ParUament. 

3. The Provisions of this Act may^ be applied to — AppUca- 
(1.) All Proceedings before any Sherifi; Jus-^er^'*"" 
tices or Justice, or Magistrate in Scotland, 
in virtue of the summary^ Jurisdiction 
conferred ^ upon them, or any of them, in 
relation to the Trial of Offences and Re- 
covery of Penalties, by the recited Acts, 
or any of them : * 
(2.) All^ Proceedings to be taken before any 
Sheriff, Justices or Justice, or Magistrate 
in Scotland, for the Prosecution of any 
Person who has committed, or is charged 
with having committed, any Offence or 
Act for which, under the Provisions of 
any Act of Parliament,^ he is liable, upon 
summary^ Conviction before any Sheriff, 
Magistrate, Justices or Justice, to be im- 
prisoned or fined, or otherwise punished, 
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or to be ordered to do or perform any 
Act,® and to be imprisoned in default of 
Performance : 

(3.) AlP Proceedings for the Recovery of any* 
Penalty/^ or Sum of Money in the Nature 
of a Penalty,^^ which, under the Pro- 
visions of any Act of Parliament, may be 
recovered by summary Complaint or In- 
formation, or by Poinding or Distress and 
Sale, or other smnmary Process or Dili- 
gence of the hke Nature,^^ before any 
Sheriff, Justices or Justice, or Magistrate : 

(4.) All Proceedings for the Trial or Prosecu- 
tion for any Offence, or for the Recovery 
of any Penalty, under any Act of Par- 
liament by which it shall be provided 
that Offences committed in contravention 
thereof, or Penalties thereby imposed, 
shall be prosecuted or recovered under 
the Provisions of this Act.^^ 

Section 3. ^ The Act does not supersede the procedure authorised by the 

Subdivi- first three recited Acts which, in many Sheriff Courts, is stUl re- 

sion (1). tained in preference; but it appears, from section 27, that its 

Applica- procedure is substituted for that of the Small Debt Act, 1837. 

AcS^ Neither does it supersede the procedure prescribed by special 

statutes authorising prosecutions, except in so far as it declares, by 

section 31, that its provisions shall be substituted for those of the 

English Act, 11 and 12 Vict., cap. 43, in regard to complaints 

under any Act of Parliament to which the said English Act is, by 

special statute, made applicable. — See sections 27, 31 and 32yi7ifra. 

^ See note 4 to this section. 

^ Should rather be ** defined and regulated," as the summary 
jurisdiction in question belonged to those inferior Courts before 
the recited Acts were passed.— See opinion of Lord-Justice General 
(Inglis) in BtUe and Spouse v. J/ore, 1 Couper, 616, Nov. 24, 1870. 
Snmmory ^ This subdivision relates to the jurisdiction of the inferior 
proceed- Courts, under the recited Acts, to try common law offences, or 
^88 '^"^ offences introduced by statute, but with reference to which the 
ActeT'* statutes introducing them do not prescribe any particular form of 
trial. The proceedings in question are— ^«<, Proper summary 
proceedings for the prosecution of offences which might be com- 
petently tried under the first three recited Acts; and secondly, 
Summaiy prosecutions ybr the recovery of penalties competent under 
"The Small Debt Act, 1837.'* 
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(i) Under 9 Geo. IV., cap. 29 (Sir William Rae's Act).— The pro- Sjtcfriow3. 
secutions for criminal offences before the Sheriff, dealt with in ^.'*^^* 
sections 19 and 20 thereof, viz. Where the prosecutor concludes '"^\ '' 
for (a) a fine not exceeding ^10 sterling, with expenses ; or (b) im- i^^^ fti, 
prisonment not exceeding sixty days, with caution for good be-^^ 
hayiour, or to keep the peace for six months, under a penalty not Summary 
exceeding £20. proceed- 

The provisions of the Summary Procedure Act do not apply to "^ under 
trials of crimes before the Sheriff without a jury, dealt with in ^®^*^ 
section 18 of Sir William Rae's Act, which are not summary ..» ^^ 
causes in the sense of this Act.— See opinion of Lord-Justice Greneral 9 q^o. IV. 
(Inglis), 1 Couper, 513, 514. cap. 29. 

(ii) Sections 3 and 4 of 11 Geo. lY. and 1 Will. IV., cap. 37, (ii) Under 
contain further directions for procedure in "prosecutions of criminal Ji.^^' 
" offences before the Sheriffs of counties, according to the summary w^tt^tv 
^* form provided by the last recited Act" (that is, by sections 19 ^ap 37 
and 20 of 9 Geo. IV., cap. 29). 

(iii) Under 19 and 20 Vict., cap. 48. — Prosecutions for o/^noM (ill) Under 
before Magistrates of Royal Burghs, and Her Majesty's Justices of ^. ^"^^ 20 
the Peace in Scotland, where the prosecutor concludes for (a) a fine Y^ ^^' 
not exceeding £5, exclusive of cos^, or (b) imprisonment not exceed- 
ing thirty days, with caution for good behaviour, or to keep the 
peace for a period not exceeding three months, under a penalty not 
exceeding .£10 (section 1). 

By section 2 the forms of procedure and regulations established 
in regard to the summary trial of offences before the Sheriffs of 
counties, by the Acts 9 Geo. IV., cap. 29, and 1 1 Geo. IV. and 1 
Will. IV., cap. 37, are made applicable, with a slight variation, to 
such trials before the Magistrates and Justices. 

(iv) Under 7 Will. IV. and 1 Vict., cap. 41 (Small Debt Act, (iv) Under 
1837). — ^Prosecutions /or staMitory penalties before the Sheriff, ZJ^^, 
wherein the penalty shall not exceed the value of £8, 6s. 8d. vict"caD 
sterling, exclusive of expenses and fees of extract (section 2). The 41. ' 
appropriate decree, being No. 9 of Schedule A of the said Act, 
" ordains instant execution by arrestment, and also by poinding 
" and sale, and imprisonment if the same be competent." The 
procedure under the Small Debt Act, 1837, appears to be super- 
seded by the present Act. — See section 27 hereof. 

No offence which could not have been tried summarily under 
the provisions just mentioned of the recited Acts falls witibin this 
subdivision. 

In a complaint brought before the Magistrates of Dundee, a 
private prosecutor, founding on certain old Scotch statutes ** anent 
'^ the profanation of the Sabbath,'' set forth that the accused had 
each rendered themselves liable in the penalty of £10 Scots, or, on 
failure to pay the same, to be exemplarUy punished in their persons ; 
and prayed that on conviction they should be adjudged each to 
suffer tlie penalties provided by the said Acts, or any of them, and 
to pay expenses. 

In a suspension of a sentence following on this complaint. 
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heard before a full Bench of the High Court of Justiciary, it was 
held that the complaint was not competently brought under the 
Summary Procedure Act ; that subdivisions 3 and 4 of section 3 
thereof were clearly inapplicable ; that the 1st subdivision did not 
apply, in respect the punishments concluded for and authorised by 
the statutes founded on exceeded those which could competently 
be awarded on summary trial under the recited Acts ; and that 
the 2d subdivision did not apply^ in respect the statutes did not 
expressly, or by implication, authorise summary trial ; and, more- 
over, because they authorised an appeal on the merits, which 
would be excluded if the provisions of the Summary Procedure 
Act were applied. — Bute and Spouse v. More, H. C, November 24, 
1870, 1 Couper, 495. 

In the same case an opinion was expressed by the majority of 
the Court (diss. Lords Justice-Clerk Moncreiff and ArdmiUan), 
that the prosecutor could not have rendered proceedings under the 
Summary Procedure Act competent by restricting his conclusions 
to the limits authorised by 19 and 20 Vict., cap. 48. This opinion 
proceeded on a consideration of the peculiar and serious character 
of the offences dealt with, and punishments authorised by the 
statutes, and the grave social consequences attending conviction, 
particularly if review was excluded. But where there is nothing 
in the character of the offence charged, or in the terms of the 
statute creating it, where it is introduced by statute, repugnant to 
its being tried summarily, a prosecutor may avail himself of the 
Summary Procedure Act by restricting his conclusions, even 
although a larger penalty or heavier punishment might have been 
inflict^, and, on the other hand, appeal on the merits preserved, 
had the case not been tried summarily. — See Tague v. Smithy 
H. C, June 10, 1865, 5 Irv. 192. This is frequently done in the 
trial of small thefts, and other crimes not of a serious nature ; so 
much so, that the criminal cases remitted by the Lord Advocate or 
his deputes for trial in the Sheriff Court are directed to be tried, 
and are tried, in one of two ways — by the Sheriffs with a jury, or 
summarily, the middle course of trial on a criminal libel without 
a jury having for many years past been unknown in practice. 
The result is, that many cases are every day tried summarily 
in which heavier sentences might with advantage be imposed than 
those which are competent on summary conviction. 

^ This subdivision regards " proceedings for the prosecution and 
" punishment of offences created by statute, and directed by the 
" same statute to be summarily prosecuted to conviction." — Lord 
Justice-General (Inglis), 1 Couper, 519. It relates to cases of 
a criminal or quasi-criminal nature, as to the prosecution of 
which the special statute authorises summary proceedings, and 
directs that in the event of conviction the accused may either be 
punished at once by imprisonment, fine, or other punishment, in 
the discretion of the Sheriff, Magistrate, or Justice, or ordered 
to do or perform some act, and sentenced to impiisonment in 
default of peiformance. The test of whether a case can be tried 
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summarily under this head is not the axaount of the penalty or Section 3. 
punishment concluded for, but whether the statute authorises sum- Subdivi- 
mary proceedings and punisliment of the character set forth on "^^ ^^^* 
conviction. This enactment removes a difficulty which was often Applica- 
experienced before, where the statute which created the offence (pro- ^^ 
bably framed with reference to English forms of procedure) g 
directed summary proceedings, but where, from the character of proceed- 
the offence or the extent of the penalty or punishment authorised mgs under 
to be imposed, the summary jurisdiction of the Sheriff or Justices, special 
regulated by the recited Acts, was inapplicable. — See Knox v. Statutes. 
Rammy, H. C, July 7, 1837, 1 Swin. 617 ; and Byrnes and Others 
V. Didc, H. C, Feb. 23, 1853, 1 Irv. 145. 

• General or local. 

^ It is not necessary that the statute should expressly designate 
the procedure prescribed as summary if, as in the Master and 
Servant Act, 1 1 Geo. IV., cap. 34, it is plainly intended to be of 
that nature. 

^ To make good or repair damage done ; to fulfil a contract {e,g, 
by entering or returning to service), &c. 

* This subdivision seems to embrace, with the exceptions after- Subdivi- 
mentioned, all proceedings for the recovery of statutory penalties sion (3). 
which do not fall imder the two preceding heads. It includes all ^^™™*»7 
trammary applications for that purpose under any Act of Parlisr {nggforre- 
ment on which the Magistrate is called upon to adjudicate, covery of 
and to decide whether the penalty falls to be imposed or not ; or Statutory 
where, as a purely ministerial act, he is directed or empowered Penalties. 
to grant warrant for recovery by poinding, distress, and sale, 

or other civil process, the fact of the penalty being due hav- 
ing been otherwise ascertained or £xed in terms of the 
statute. 

But it does not extend to " any information or complaint or 
" other proceeding (1) under or by virtue of any of the statutes 
"relating to Her Majesty's Revenue;" or (2) "under or by 
" virtue of any statutory provision for the recovery of any rate, 
" tax, or impost whatever." — Section 25. 

It will be seen presently that one result of suing for such penal- 
ties under the Summary Procedure Act is, in many cases, to render 
immediate imprisonment competent in default of payment, where 
formerly it could only be imposed in default of recovery by dili- 
gence. — See notes to sections 18 and 19, and Schedule K. 

^^ See the word " penalty " in the interpretation clause. 

^^ The expression " in the nature of a penalty " includes damages 
due in respect of malicious mischief, — Robertson v. DvJce of Athole^ c U/i- • 
H. C, Oct. 25, 1869, 1 Couper, 348 ; and compensation under the ^^^' 
Master and Servant Act, 1867, — Holland v. TJie GauchaUand Coal proceed- 
Company, H. C, Dec. 24, 1867, 5 Irv. 561. inga under 

12 Civil diligence. Statutes 

13 The provisions of this Act are declared by several statutes ]^^ 
passed subsequently to 1864 to be applicable to proceedings under adopt this 
them; amongst others, by 30 and 31 Vict., cap. 141 (Master and Act 
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SscnoNd. Servant Act, 1867), section 21 and Schedule II. ; 34 and 35 Vict., 
Subdivi- cap. 112 (The Prevention of Crime Act, 1871), section 17; 34 
"®^ ^*'- and 35 Vict., cap. 31 (The Trades Union Act, 1871), section 19 ; 
34 and 35 Vict., cap. 32 {An Act to amend the Criminal Law 
relating to Violence, Threats and Molestations), section 6 ; and 38 
and 39 Vict., cap 86 (The Conspiracy and Protection of Property 
Act, 1875), sections 10 and 18. 

Proceed- 4, All Proceedings for summary Conviction for 
SSitat^ any Offence, whether at Common Law or mider 
bv Com- any Act of Parliament, and aU Proceedings for the 
Fn Sched- Rccovery of any Penalty which may be sued for or 
^^^ recovered in a summary Form, whether such Pro- 
ceedings are at the instance of a public or private 
Prpsecutor or Complainer, may be instituted by 
way of Complaint in one or other of the Forms set 
forth in the Schedule (A) to this Act annexed;^ 
and it shall not be necessary to mention in any 
Complaint any Act of Parliament other than the 
Act declaring the Offence for which a Conviction is 
sought, or imposing the Penalty or Forfeiture which 
is claimed ;^ and it shall be sufficient to refer to the 
Act or Section of the Act founded on, without set- 
ting forth the Enactment in Words at length ; and 
where it is necessary that any such Complaint 
should be made upon Oath of the Complainer, or 
of a credible Witness, such Oath may be in the 
Form of Schedule (B) to this Act annexed ;^ and 
all Penalties for the Recovery of which in Scotland 
no special Provision has been made by Act of 
Parliament may be sued for by the Procurator- 
Fiscal of the Jmisdiction. * 

^ See notes to Schedule A. 

2 Such as an Act continuing or renewing the Act imposing the 
]ienalty, or an Act conferring jurisdiction. 

* Where by the special statute the oath of the complainer or of 
a credible witness is * required (as in the Day Tre8j)ass Act), as a 
preliminary to granting a warrant for apprehension or citation, 
the want of such an oath will be fatal. — Smith v. Forbes and Law, 
H. C, July 22, 1848, Ark. 508 ; and Simpson v. Crawford and 
Bill, H. C, Dec. 22, 1851, J. Shaw, 523. If the oath of the com- 
plainer is required, the oath of another party cannot be substituted 



^^ 



FORM OF COMPLAINT, INSTANCE, ETC. 73 

for it. — M^NeUl v. Coltnesa Iron Company, H. C, Dec 10, 1842, S«3TroN4. 
1 Broun, 454. A separate form for the oath is appended to this 
Act, which must be signed by the complainer or witness, and by 
the Judge. It is not necessary under this Act to refer to the 
oath in warrants for the apprehension and citation of the respon- 
dent, and accordingly the forms in Schedules C and D do not bear 
to proceed upon the oath of the complainer or a credible witness. 

* It will he a question for the Court, in each case, whether the 
statute libelled on makes special provision, so as to exclude the in- 
stance of the Fiscal qtia Fiscal. It has been decided that this 
enactment does not take away the right of any member of the 
public to sue as common informer, if authorised to do so by the 
special statute. — Hamilton v. Girvan, H. C, June 15, 1867, 5 Irv. 
439. In that case doubts were expressed from the Bench (per Lord 
Justice-Clerk Patton, p. 455) as to the Procurator-Fiscal's right in 
such cases to sue, except as conmion informer ; and it is believed 
that those doubts have hitherto been shared by Procurators-Fiscal. 
But it is thought that this provision will bear, and should receive, a 
less limited construction, because the public interest may suffer as 
' much in cases where it is no one's duty to sue (although any one 
may do so), as where the special statute is altogether silent as to 
the prosecutor. 

5.^ No objection shall be allowed ^ by the Court ^ No Objec- 
to any complamt under this Act for any alleged SJoii^^ 
Defect therein in Substance or in Form/ or for any Comi^iaint 
Variance between any such Complaint and the Evi- Fom^^&c. 
dence adduced on the part of the Prosecutor or 
Complainer at the Hearing thereof, not changing 
the Character of the Offence charged ;^ but if any Power to 
such Objection or Variance^ shaU appear to the^JJ^^ 
Court to be such that' the Respondent has been Amend- 
thereby deceived or misled, it shall be lawful for com- ^^ 
the Court to adjourn the Hearing to some future plaint, if 
Day, and at the same Time, or at any Stage of the tit 
Proceedings,^ to direct such Amendment to be 
made upon the Complaint as may appear to be 
requisite, not changing the Character of the Of- 
fence; and such Amendment shall be authenticated 
by the Signatm*e or Initials of the Judge or Clerk 
of Court. 

^ The corresponding provision in the English Act, 1 1 and 1 2 
Vict. c. 43, sec. 1, is, "Provided also that no objection shall be 
" taken or allowed to any information, complaint, or summons for 
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Section 5. ** any alleged defect therein in substance or in fonn, or for any 

The £ng- ^* variance between such information, complaint, or summons, and 

lish and ** the evidence adduced on the part of the informant or complain- 

Scsotch it ajit at the hearing of such information or complaint, as herein- 

ProcSbre * ^^'^ mentioned ; but if any such variance shall appear to the 

Acts com- * Justice or Justices present and acting at such hearing to be such 

pared. ** that the party so sunmioned and appearing has been thereby 

" deceived or misled, it shall be lawful for such Justice or Justices, 

" upon such terms as he or they shall think fit, to adjourn the 

" hearing of the case to some future day/' 

Special provision is also made by section 9 of the same Act for 
variances as to time and place between informcUions and the evi- 
dence adduced in support thereof, it being declared that they shall 
not be deemed material, if it is proved that such information was 
in fact laid within the time limited by law, or if the offence is 
proved to have been committed within the jurisdiction of the Jus- 
tices. And power is given to the Justices, if in their opinion such 
variances or any other variance between the information and the 
evidence has deceived or misled the party charged, to adjourn 
the hearing of the case to some futiire day, upon such terms 
as they shall think fit ; but this section does not apply to comr 
plaints. 
Differ- In referring to the English Act and proceedings imder it, it is 

ences in necessary to keep in view certain differences in the procedure en- 
Procedure joined by the English and Scotch Acts respectively, which make it 
impossible to apply exactly the same rules of construction to the 
instruments employed. 

(1.) Als to informations, it will be observed, from the foregoing 
passages in the English Act, that while great latitude is allowed 
as to variances between the charge and the evidence, no directions 
are given for amendment of the information. The reason is, that 
under the Act it is not necessary that the information (which is 
the proper writ for charging an offence or act punishable by im- 
prisonment, fine, &c.) should be embodied in the conviction ; and 
therefore the form of the information in proceedings under the Act 
becomes of less importance. But, on the other hand, the convic- 
tion forms the record of the whole proceedings, and must set forth 
the offence of which the accused is convicted, the time and place 
when and where it was committed, and the penalty imposed ; in 
short, all the essential parts of the charge, although they are stated 
as proved, not as charged (11 and 12 Yict., cap. 43, sec. 1). The 
conviction must be as precise in these particulars as the informsr 
tion is required to be in cases not under the Act. It is enough if 
the conviction is complete and regular ; " but this does not justify 
" an information for one offence, and a conviction for a different 
" one under another Act of Parliament, or punishable in a diffe- 
" rent manner." — PaJey on Summary Convictions, 6th ed. 76 ; 
and Martin v. Fridgeon, 1 El. and El. 778; and 28 L. J., M. C. 179. 
(2.) As a complaint, again, must be narrated verbatim in the 
order following upon it, greater care must be taken in its prepara- 
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tion.— 11 and 12 Vict., cap. 43, sec. 17, and Schedules K 1 and Sections. 
K 2. The Eng- 

(3.) In Scotland the complaint forms an essential part of the h*h and 
record, without which the validity of the sentence could not be t^^^mapy 
judged of; and, therefore, if it is objected to as being defective Procedure 
in any particular which requires or admits of amendment, an Acts corn- 
amendment must be made, in order that the Court of review may pared, 
have before them the full charge on which sentence followed ; and 
the complaint so amended must be complete and unobjectionable. 
If the defect appears on the face of the complaint, and is objected 
to, the amendment, if competent, must be made before the case 
goes to trial, and not ex post facto in the judgment, as in the case 
of an English conviction. If, although the complaint is ex facie 
complete, it appears in the course of the trial that the evidence 
adduced is at variance with the particulars charged, it is provided 
by this section not only that an adjournment shail be allowed, but 
that the complaint shall be amended, so as to make its averments 
square with tiie evidence. 

(4.) The English Act provides that the Justices shall decide 
upon what terms an informant or complainer shall be allowed to 
proceed with a defective or misleading information or complaint. 
The Scotch Act contains no such provision, and this points perhaps 
to greater latitude being allowed to prosecutors under the former 
Act, as it is in the power of the Court to check irregularities or 
slovenliness in the preparation of informations or complaints by 
awarding expenses as a condition of allowing the case to proceed, "j^o ob- 

^ That is, sustained to the effect of the complaint being dismissed jection 
or judgment of absolvitor pronounced. shall be 

^ The inferior coui-t. — See interpretation clause, section 2, voce allo"^ed." 
"Court." "The^^ 

* As to what constitute " defects in substance and form " the de- ,,?y ' 
cisions are neither uniform nor specific. It is quite settled that a man « « defects 
cannot be charged with one offence and tried for another {Kirkin and in sub- 
Othersv. Jenkins, 32 L. J., M. C. 140 ; and Turner v. Postmaster- stance and 
I General, 34 L. J., M. C. 10) ; and consequently it is expressly ^°'°^' 
1 1 » provided that il shall not be competent by amendment to change 
; the character of the offence charged. Thus if a complaint charges 
' the crime of theft, but states particulars applicable to the crime of 
reset of theft, or of falsehood, fraud, and wilful imposition, the 
complaint cannot be amended to the effect either of making the 
particulars applicable to the crime, or the crime applicable to the 
j| particulars. Again, if a complaint founds on one section of a statute, 
{but contains averments applicable to an offence under another 
I section of the same statute, or under another statute, the same rule 
applies. In Morris and Boyd v. Ea/rl of Glasgow , H. C, Dec. 24, 
1867, 5 Irv. 529, a complaint founding on 2 and 3 Will. IV., 
cap. 68 (Day Trespass Act), and 25 and 26 Vict., cap. 114 (Pre- 
vention of Poaching Act), concluded for penalties under both Acts ; 
but it contained averments only relevant to infer a conviction 
under the former Act. The Justices allowed the complaint to be 
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amended by the addition of an averment which constituted a 
relevant charge under the latter Act, but no oath of verity was 
taken to the charge as altered. It was held that the amendment 
allowed changed the character of the offence charged, and the 
sentence was suspended. In the case of Martin v. Ftidgeany 28 
L. J., N.S., M. C. 179, the defendant was summoned under section 
29 of the Towns Police Clauses Act, 1847, for being drunk and 
riotous on the street ; riotous conduct was not proved, and the 
Magistrates convicted him of drunkenness under 21 Jac. I., cap. 7. 
An appeal against this conviction was sustained on the ground 
that this was not a case of variance within the meaning of the 
first section of 11 and 12 Vict., cap. 43, but a conviction of an 
offence under a different statute from that founded on. See 
also R V. BrickhaU, 33 L. J., M. C. 156. 

On the other hand it is equally clear that this section does apply 
to defects in technical expression and arrangement, and also in 
specification, and that in regard to such defects wider powers of 
amendment than previously existed are intended to be given. 
Thus the statutory form of the complaint need not be followed 
implicitly ; immaterial alterations as to time and place will be 
allowed {Jdckaon v. Jones, H. C, June 1, 1867, 5 Irv. 409) ; and 
defective specification, which would be fatal to an indictment, 
will either be disregarded or cured by amendment if objected to 
{M'Dade v. Hemhilwood, H. C, May 25, 1868, 1 Couper, 67. See 
also Whittle v. Frmiklandy 31 L. J., M. C. 81). 

The intermediate class of cases is more difficult to deal with, viz., 
where the complaint is substantially defective, but could be 
amended without changing the character of the offence in the 
sense of making the charge a different one. Where, for instance, 
although the meaning of the charge is intelligible enough to the 
respondent, and he is not deceived or misled, a material part of- 
the complaint is omitted or imperfectly set forth ; or where the 
complaint is irrelevant (in the stricter sense of the word), as where 
it contains a radically defective or inept statement of the par- 
ticulars of the offence, or fails to state the penalty concluded for 
and the alternative, or to refer to the proper section or sections of 
the Act containing these particulars. 

The following cases illustrate the difficulties which attend this 
question : — In Thomson v. Wardlaw, supra, sentence was sus- 
pended simpliciter, on the ground that the complaint was substan- 
tially defective, in respect it professed to set forth the penalties 
competent, but did not do so correctly, and thus was calculated to 
mislead the Magistrate. Lord Justice-Clerk (Inglis) says (5 Jrv, 
p. 51), "I think this is a very serious objection to the complaint. 
** I do not think it is a matter c^ form, but of substmfice; and I 
" think it is of the utmost importance in the working of this Sum- 
" mary Procedure Act that wherever there is a defect in the sub- 
stance of the proceedings, it should be set right ; and if it be a 
defect in which there can be any material interest to the party 
*' accused, I think it ought to be held as a reason for setting aside 
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" the proceedings." It will here be observed— j/^r*^, that the word Section 5. 
substance is not used in the limited sense in which it is used in What are 
this section, but in contradistinction to /orm; and secondly , that ''defects 
the defect in question was dealt with as one which did not admit ^^ ■^^" 
of being amended ; the proceedings being set aside, and no remit L^"^"^ 
made to the Sherifi*. 

But in a subsequent case, Baird v. Rose^ Ayr, Sept. 27, 1865, Baird v. 
5 Irv. 200, in which the same objection was taken, Lord Neaves ''^*^**" 
(who was one of the Judges who decided Thomson v. Wardlaw)^ 
while sustaining the objection, remitted to the Justices to direct 
the amendment to be made on the complaint, so as to bring it to 
a conformity with the form No. 2 of Schedule A of the Summary 
Procedure Act of 1864, and thereafter to proceed with the com- 
plaint according to justice. It is doubtful whether such an 
amendment would be allowed by the High Court of Justiciary 
after conviction. 

The case of Neilson v. Stirling, H. C, Oct 31, 1870, 1 Couper, NeWton v. 
476, may be consulted as showing the sort of irrevelancy in the Stirling, 
statement of particulars which will be held as being a defect in 
substance, and not merely in form. There was, however, a division 
of opinion on the Bench. The Lord Justice-Clerk (Moncreiff) con- 
sidered the defect as only want of specification ; he said : — '' The 
« difficulty that has weighed with me is, whether, in a suspension 
" of a conviction which is under the * Summary Procedure Act,' we 
'' are to go so strictly to work as to hold that that defect, which is 
" a defect of specification and not of relevancy in the strictest 
" sense, is to be fatal to the conviction. The meaning of the in- 
'' dictment was plain enough, and there could have been no mis- 
'' apprehension on the part of the accused that he was said to have 
'' gone to collect for this particular society." And Lord Deas, 
while holding the libel relevant, said : — " If I were to go beyond 
'' that, I should not be inclined to hold that a party is confined to 
" pleading guilty or not guilty to such a complaint. He may plead 
<' any objections he thinks proper; and I cannot but think it is a very 
" serious matter that without one word to that eflfect on the occar 
" sion of the trial, he is to be permitted to come forward at this 
'' stage and insist upon such objections as this to the relevancy of 
" the complaint." 

In the two following cases a wider construction appears, at first 
sight, to have been given to this section ; but on examination it 
will be seen that the decisions do not go very far. In M^Dade v. M*Dade 
HenshUwoodf sv/pra, the complaint, which charged an ofience under y'HwBhil' 
the Act 30 and 31 Vict., cap. 141, contained no definite averment ^'^^^^ 
of a contract of service. The Court held with difficulty that there 
were statements in the complaint which enabled them to infer such 
a contract ; but it is plain, from the opinion of the Lord Justice- 
Clerk (Patton), that a complaint so defective would not again be 
sustained. He said (1 Couper, p. 73) : — ** The Court look for and 
" desire that in future, in complaints under this Act, care be taken ' 
*' to set out clearly and unambiguously what the precise contract 
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" is, the breach of which is sought to be visited with the penalties 
provided by the Act." And (p. 75), " I may state, in conclu- 
sion, that the Court, in arriving at the opinion I have just 
expressed, especially upon the first and most important objection, 
viz., in regard to the setting forth of the contract of service in 
the complaint, is influenced by the provisions of the 20th section 
'* of the statute, which points to the rejection of objections which 
go merely to the defect of form. And on the ground also that the 
suspender, as appears from his own statements contained in the 
bill, understood perfectly what was intended, and was clearly put 
to no disadvantage." 
In Otoens v. Calderwood, H. C, Feb. 20, 1869, 1 Couper, 217, 
the complaint charged an offence under 8 and 9 Vict, cap. 33, 
section 102, and a bye-law of a railway company made in virtue 
of the said section, and of a subsequent Railway Act. The said 
bye-law provided that " every person defrauding or attempting to 
'' defraud the company by travelling in a carriage of a superior 
class to that for which he has obtained a ticket is hereby sub- 
jected to a penalty not exceeding forty shillings." The complaint 
did not contain an averment that the respondent had defrauded 
the company by so travelling ; and an objection having been taken 
to the relevancy, the Sheriff allowed the complaint to be amended 
by the insertion of an averment to that effect. 

In a suspension of a sentence following on this complaint, al- 
though the main question discussed was whether the amendment 
had been made and authenticated at the proper time, the Court 
did not indicate an opinion that the amendment was incompetent 
if timeously made. This point does not, however, appear to have 
been argu^ by the suspender. 

In the case last-mentioned, the complaint being defective in a 
material respect, the sentence would probably have been suspended 
if the objection had not been taken before the Sheriff and 
met by amendment. — See Craig v. Tlve Great North of Scotland 
Railway Company, H. C, Nov. 20, 1865, 5 Irv. 206, which 
points to this anomalous result (not unknown in practice) that a 
respondent who does not object to the relevancy of the complaint 
may be in a better position than one who does ; as he has first a 
chance of acquittal, and then, if convicted, an objection to the 
relevancy before the Court of review, which, if the objection is well 
founded, will probably suspend simpliciter and not remit the case 
to the Sheriff. 

In the recent case of Wilson v. Dykes, H. C, Feb. 2, 1872, 2 
Couper, 183, the complaint charged the theft of a dead pheasant 
or a pheasant totally disabled by a shot, and the property or in 
the lawful possession of His Grace the Duke of Hamilton. The 
respondent pleaded guilty and was sentenced to imprisonment for 
twenty-four hours. This sentence was suspended by the High 
Court of Justiciary, on the ground that the charge being the theft 
of a wild animal, which from its nature is not generally private 
property, and therefore not necessarily private property, the com- 






« 
a 



OBJECTIONS TO COMPLAINT, ETC. 79 

plaint ought to have set forth how the pheasant became the pro- Section 5. 
perty of the Duke of Hamilton. The Lord-Justice Clerk (Mon- What are 
creiff) and Lord Neaves held that the complaint failed for want of "defects 
sufficient specification in an essential point. Lord Cowan was of l+i^L and 
opinion that there was not merely a want of specification, but that form." 
there was not a proper or relevant charge of theft. (Perhaps 
irrelevancy in respect of want of specification would correctly 
describe the defect.) Some important observations fell from the 
Bench in regard to the scope of the 5th section of the Summary 
Procedure Act. The Lord Justice-Clerk (Moncreiff) says (p. 187), 
" It is said, and quite accurately, that in charging the minor 
" offences of which the Sheriff can take cognisance under the forms 
" of the Summary Procedure Act, the same amount of detail is 
not required as would be necessary to support an indictment for 
the more serious offences prosecuted in tliis Court. But under 
" the form adopted there can be no review on the facts ; and 
** when a case is presented of the unusual nature disclosed by this 
*^ complaint, it is right to see that it is accurately framed, so as to 
" amount in substance to a sufficient charge to bring it within the 
" category of theft." And Lord Cowan says (p. 190), "The very 
fact of the proceedings being taken in terms of the provisions of 
that Act renders it the more necessary that we should see that 
the crime is thoroughly and relevantly set forth ; because, as it 
" is only upon the relevancy that we have any power of review, 
" we cannot see what was done by the Sheriff by looking at the 
" evidence. What we have to consider in the case is whether 
" the crime of theft is sufficiently stated ; for I feel great indulg- 
** ence to Procurators-Fiscal and other prosecutors in inferior 
" Courts in libelling summary cases, and would not interfere on 
" account of a mere want of due form, or because of defect in 
" expression ; yet, where a crime such as theft is charged, care 
" must be taken, because it gives to the person charged the 
" character of thief, and fixes to him the effects and stigma of 
" previous conviction." 

The case of Eae v. Lintouy H. C, Dec. 11, 1874, 2 Rettie, Jus- Bae v. 
ticiary Cases, p. 17, may also be referred to as shewing how strictly -^*w^<'"« 
the Court deal with irrelevancy, or want of specification amount- 
ing to irrelevancy, in a summary complaint which charges a crime. 
There the complaint was not brought under the Summary Proce- 
dure Act, but under the Edinburgh Provisional Order- Act, 1867, 
by section 187 of which review was limited to certain specified 
grounds. Lord Neaves said (p. 19), "The objection is to the rele- 
" vancy. It was endeavoured to include irrelevancy under incom- 
" potency. But relevancy is not competency. A panel pleads to 
" relevancy quite apart from competency. This complaint does 
" not therefore fall under the clause of the statute introducing a 
" limitation of review. It is brought before us in the exercise of 
" our jurisdiction, which requires us, amongst other things, to see 
" that nothing is made a crime in a Police Court which is not a 
" crime in itself." And the Lord-Justice Clerk (Moncreiff) added 
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(p. 19), ** It has been decided in several cases that, where an act 
'* set forth in a criminal libel is not of itself criminal, but innocent 
** or indifferent, the libel will not be rendered relevant merely by 

the addition of epithets or adjectives, but that the proaecutcn^ 

must set out in bis libei the specific facts which give the act a 
** criminal character/' 

The result of these decisions seems to be as follows : — (1.) If the 
complaint is substantially defective in some material part of the 
charge, the defect will be held fatal and amendment incompetent ; 
and this rule will be more rigorously applied where a crime, in 
the stricter sense of this word, is charged, than in the case 
of a police offence or a suit for a money penalty. This is in 
accordance with the rules of construction previously observed (see 
Danaldwn v. Buchan, H. C, Nov. 18, 1861, 4 Irv. 109, per 
Lord -Justice Clerk (Inglis), p. 113), which are none the less 
necessary now that review on the merits is in most cases excluded 
(section 1 6) ; and as this is merely a Procedure Act, it could 
not be held to have effected an important alteration on the law in 
this respect, without the clearest expression of intention. (2.) A 
respondent will not, in general, be held barred from objecting to a 
complaint in respect of such a defect, by reason of his not having 
done so in the inferior Court, especially if he was not defended by 
counsel or agent. And (3.) When an amendment has been allowed, 
a respondent may, in some cases, be barred from objecting in the 
Court of review, if he has expressly consented to such amendment, 
or has not obiected to its being made, when the drcumstanoes are 
such as to satisfy the Court that he has not been put to disadvantage ; 
as, where he has been defended by counsel or agent, or where it was 
plainly for his interest to have the matter disposed of at once. 
But it must be remembered that, in criminal cases, there are some 
objections which, for reasons of public expediency, cannot be obvi- 
ated, even with the accused's express consent, — Penman v. Watt, 
H. C, 24th and 25th Nov. 1846, 2 Brown, 586, per Lord Justice- 
General, p. 594 ; and Campbell v. Broum (case of Kilberry), 3 W. 
and S. 441. 

^ This is an important provision, and may with safety be given 
a wider application than that regarding defects in the complaint. 
Many a prosecution has broken down when there was the clearest 
evidence of the crime having been committed, on account of the place, 
time, or mxxivs not being exactly that set forth in the complaint. 

^ The variance here meant \s between the charge as stated and 
the same charge as proved. The oomplainer wiU not be allowed 
to prove a different offence. — Martin v. Pridgeon, supra, 

^ The amendment should be made and authenticated when it is 
allowed : — " It is true that the Act does not require it to be stated 
" in the record when an amendment was allowed, or even that it 
" was allowed. All that is required is, that it should be signed or 
'' initialed by the Judge. But it appears to me that when an 
'< amendment of this kind was made, it should have been at the 
'' sight of both parties before the case proceeded further, and it 
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" was loose and slovenly to go on with the pleadings while it was Sections. 
** being written out. But I am not prepared to say that substantia] 
" injustice arose to the suspender from this loose and slovenly 
** procedure." — Oioena v. Calderwood, 1 Couper, 220, H. C, Feb. 
20, 1869, per Lord Justice-General (Liglis). 

6. On such Complaint being laid before theR««pond- 
Coiirt, it shall be lawful for the Court to grant ^\^^ 
warrant to cite the Respondent by delivering a appear, or 
Copy of the Complaint, with Warrant of Citation, ^^^^ on 
to him personally, or, if he cannot on Search be a Warrant, 
found personally, leaving such Copy at his usual 
Place of Abode, to appear before the Court on 
Induciae of not less than Forty-eight Hours, or 
(where Apprehension is competent) to grant a 
Warrant for the Apprehension and interim De- 
tention of the Respondent : Provided that where 
the Complaint shall pray for a Warrant of Appre- 
hension, the Court may in its discretion grant, in 
place of such Warrant, a Warrant for the Citation 
of the Respondent as aforesaid; and it shall be 
lawful to annex to such Warrant of Citation or 
Apprehension a Warrant to cite Witnesses and 
Havers for both Parties,^ and also (where such 
Procedure is otherwise competent) a Warrant to 
search for, seize, remove and seciu'e all Goods^ 
Docimients, or other Articles mentioned or referred 
to in the Complaint. 

^ In some cases the absence of a warrant to cite witnesses may 
form a good objection to a c<Hiviction. — See Cockbum v. Johnson 
and BobsoUf H. C, June 3, 1854, 1 Irv. 492, which was a 
prosecution under 9 Greo. IV., cap. 29. But there the respondent 
was only 13 years of age, the complaint was not served upon her, 
and no notice was given to her father ; and the absence of the 
warrant of citation was only one element in the oppressive char- 
acter of the proceedings. 

7. If the Respondent after being cited shall fail The Court 
to appear at the Time and Place mentioned in the ^ P["' 
Warrant of Citation, it shall be lawful for the absence cf 
Court, upon ProoP that the Respondent has been indent 
duly cited, to issue a Warrant in the Second In- in certain 
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SK0TION7. stance for his Apprehension and interim Detention, 
canes, OP q^ thc CouTt mav adjourn the Hearing to a future 
Warrant Diet, with Liberty to the Respondent to appear at 
a"^^. s^^^ adjourned Diet, and may in its Discretion 
henflion. appoint lutimatiou to such adjourned Diet to be 
made to the Respondent ; and in Cases where the 
Complaint concludes for a pecuniary Penalty only 
in the First Instance, or where the Act of Parlia- 
ment founded on authorizes Procedure without the 
Presence of the Respondent, the Court may, with- 
out adjourning, proceed to hear and dispose of the 
Complaint in the Absence of the Respondent. ^ 

^ In the bill the words " by the oath of the officer giving the 
" citation " were here inserted, but they were deleted in the House 
of Lords. No execution of citation is required, and the Court 
may satisfy themselves by a report from the officer or otherwise as 
to the respondent having been duly cited. 

^ The complaint must in such cases be established by competent 
evidence, unless the special Act authorizes conviction in default of 
appearance, in which case it is not necessary to lead evidence. — 
Section 15. 

AatoExe- 8. Evcry Warrant granted under the authority 

wi!^t8. ^f ^^^s ^ct ^^^ t^® Citation or Apprehension of a Re- 
spondent, or for the C'itation of Witnesses, or for the 
Apprehension of a Witness as hereinafter provided, 
may be lawfully and competently executed at any 
place within the County in which it is granted, and 
that either by an Officer of the Court, or Magistrate 
granting the Warrant, or by a Constable acting 
imder tlie authority of any Act of Parliament, al- 
though addressed to OflScers of the Court issuing 
the Warrant, and at any place within Scotland by 
any Constable or other Officer of the Law, or by 
an Officer of the Coiut. or Magistrate granting the 
same,^ and all such Warrants and Citations may be 
in the forms contained in the Schedules C, D, E, 
and F to this Act annexed. 

^ This section affords facilities, which did not previously exist, 
for the execution of warrants for the citation and apprehension of 
witnesses and respondents. Apart from statutoiy enactment, no 
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such warrant iBSued by a Sheriff or other inferior Judge could be Sections. 
executed beyond his own jurisdiction, without the interposition of Execution 
the supreme Court, or of a Judge of the territory in which the of War- 
warrant fell to be executed. In regard to the apprehension of ^*" ^®' 
accused persons, a statutory exception to this rule was iutroduoed ii^^i^J, 
by section 25 of 1 and 2 Vict., cap. 119 (The Sheriff Court Act, and Cita- 
1838), in favour of criminal warrants granted by any Sheriff tion of Re- 
against any person charged with having committed a crime or ^P?*^^* 
offence within the jurisdiction of the said Sheriff; it being declared lessee.* 
that such warrants should be sufficient for the apprehension of the 
said person within any other county, and for conveying and dis- ^^^^"^ 
posing of the said person in terms of the warrant, without the mento. 
necessity of its being backed or indorsed by any other Magistrate ; 
provided always that the said warrant should be executed against 
L person mentioned therein, either by a messenger^t^ini^by 
an officer of the Court where the same was issued. It will be ob- 
served that this enactment was limited to warrants granted by the 
Sheriff, and that such warrants could only be executed by a mes- 
senger-at-arms, or by an officer of the Court where the same were 
issued. 

As to the citation of the accused persons, the 24th section of the 
same Act (1 and 2 Vict., cap. 119) provides that, in the Sheriff 
Court, parties in any civil or criminal action or proceeding may be 
cited on the warrant of the Sheriff, indorsed by the Sheriff-clerk of 
the sheriffdom in which the party is found. 

As to the citation of witnesses, it was enacted by section 8 of 
11 Geo. IV. and 1 Will. IV., cap. 37, "That when the attend- 
'* ance of any person shall be required as a witness in any criminal 
" cause or proceeding, or in any prosecution for a pecuniary penalty 
" before any Court or Magistrate in Scotland, such person, although 
** not residing within the jurisdiction of the Court or Magistrate 
'' granting the warrant of citation, may be cited on the warrant of 
** such Court or Magistrate, and this either by a messenger-at-arms 
" or by an officer of the Court or Magistrate granting the warrant, 
" or by an officer of the place in which such person may be for the 
*' time ; and such citation shall be sufficient to enforce the attend- 
" ance of such person as a witness in all respects as if such person 
'' had been resident within the jurisdiction of the Magistrate by 
" whom such warrant shall have been granted." And in regard 
to proceedings in the Sheriff Court, it was enacted by section 24 
of tibe Sheriff Court Act, 1838, that it should be competent to cite 
witnesses within Scotlaud in any civil or criminal action or pro- 
oeeding in Sheriff Courts, by warrant of such Courts indorsed by 
the Sheriff-Clerk of the sheriffdom in which such warrant should 
be executed ; and the same provision was made as to Letters of 
Second Diligence issuing from the Sheriff Court. 

This section of the Summary Procedure Act applies to warrants Effect 
for the citation or apprehension of witnesses and respondents, of this 
whether granted by Sheriff, Magistrate, or Justice of the Peace in Cl*^»«- 
Scotland. It is confined to warrants granted under the authority 
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Section 8. of this Act and executed in Scotland ; the warrantH do not require 

Execution to be backed or indorsed by any other Magistrate, or by the Clerk 

of War- q{ aj^y other Magistrate ; and, although addressed to officers of 

™" Court, may be executed within the county in which they are 

granted, either by an officer of Court or by a constable acting 

under the authority of any Act of Parliament, and at any place 

within Scotland by any constable or other officer of the law, or by 

an officer of Court. 

9. The Pro^asions of the second recited Act re- 
As to exe- lative to the execution of Sentences and of Decrees 
wan^Luu ^^^ Penalties and Expenses beyond the Jurisdiction 
heyomi of the Court or Judge by whom the same have been 
bcotiaud. gj^j^iQ^i gjjall be applicable to the execution of 

Convictions and Judgments pronounced under the 
authority of this Act ; and the Pro\isions contained 
in an Act passed in the 11th and 12th years of the 
11 and 12 Reign of Her present Majesty, intituled An Act to 
^p*'42. Facilitate the Performance of the Duties of Justices 
of the Peace out of Sessions within England and 
Wales, with respect to Persons charged wit h indictable 
Offences, for the enforcement of Warrants granted 
by Sheriffs and Justices in Scotland by Indorsation 
in England and Ireland, shall be applicable to 
Warrants granted by Magistrates of Burghs in 
Scotland ; ^ and the said Provisions are also hereby 
extended and made apphcable to all W.arrants 
issued in Scotland under the authority of this 
Act.8 

^11 Geo. IV and 1 Will. IV., cap. 37, section 8. — "Any sentence 
" or decree for any pecuniary penalty or expenses pronounced by 
" any Court or Magistrate, may be enforced against the person or 
" effects of any party, against whom any such sentence or decree shall 
" have been awarded in any other county, as well as in the county 
" where such sentence or decree is pronounced ; provided always 
" that such sentence or decree, or an extract thereof, shall be 
" first produced to and indorsed by a Court or Magistrate of such 
" other county competent to have pronounced such sentence or 
" decree in such other county." By section 6 of the same Act 
it is provided, " That it shall be lawful for any officer of the 
" law, when lawfully conveying any prisoner to any gaol, or before 
" any Magistrate, to convey such prisoner through any county 
" adjoining to that over which the Magistrate possesses jurisdiction 
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'* before whom siich prisoner is to be carried for examination, or to Section 9. 
'' that in which the gaol is situated to which such prisoner is to be Execntiou 
" committed, in the same way in all respects as if such officer had of War- 
" been an officer of the county through which he may so pass, and J"^*" , 
" as if the warrant under which he is acting had been granted or g^S^j 
" indorsed by a Magistrate of such county." 

^11 and 12 Vict., cap. 42, section 15. — *' And be it enacted that 
'' if any person against whom a warrant shall be issued by the Lord 
" Justice-Greneral, Lord Chief-Justice-Clerk, or any of the Lords 
" Commissioners of Justiciary, or by any Sheriff or Steward-Depute 
*^ or Substitute or Justice of the Peace of that part of the United 
" Elingdom of Great Britain and L:«land called Scotland for any 
" crime or offence against the laws of that part of the United 
" Kingdom, shall escape, go into, reside, or be, or shall be supposed 
" or suspected to be, in any county or place in England or in 
" L^land, it shall be lawful for any Justice of the Peace in and 
" for the county or place into which such person shall escape or go, 
" or where he shall reside or be, or shall be supposed or suspected 
'' to be, to indorse (K) the said warrant in manner herein before- 
'' mentioned ; and which said warrant so indorsed shall be a 
<< sufficient authority to the person or persons bringing the same, 
" and to all persons to whom the same was originajQy directed, 
" and also to all constables and other peace officers of the county 
** or place where the Justice so indorsing such warrant shall have 
" jurisdiction, to execute the said warrant in the county or place 
" where it is so indorsed, by apprehending the person against 
" whom such warrant shall have been granted, and to convey him 
" into the county or place in Scotland next adjoining to that part 
" of the United Kingdom called England, and carry him before the 
" Sheriff or Steward-Depute or Substitute or one of the Justices of 
*^ the Peace of such county or place, and which said Sheriff, 
" Steward-Depute, or Substitute, or Justice of the Peace, is hereby 
'^ authorised and required thereupon to proceed in such and the 
" same manner, according to the rules and practice of the law of 
** Scotland, as if the said offender had been apprehended within 
^* such county or place in Scotland last aforesaid." 

Schedule (K), referred to in the section just quoted, is as 
follows : — 

«(K) 

" Indorsement in Backing a Warrant. 

^^ m -nr*. / Whcreas proof, upon oath, hath this day been made 
* ( before me, one of Her Majesty's 'Justices of the 
" Peace for the said (county) of , that the name of J. S., 

** to the within warrant subscribed, is of the handwriting of the 
'* Justice of the Peace within mentioned : I do therefore hereby 
" authorise W. T., who bringeth to me this warrant, and all other 
'' persons to whom this warrant was originally directed, or by whom 
** it may lawfully be executed, and also all constables and other 
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Section 9. " Peace officers of the said (comity) of , to execute the 

Execution ** same within the last mentioned (county),* and to bring the said 
of War- " A. B., if apprehended within the same (county), before me, or 
rants « before some other Justice or Justices of the Peace of the same 

Scotland. " county, to be dealt with according to law. 

" Given under my hand this 

" day of 18 

«J. L. 

" * The words following this asterisk are to be used only where 
the Justice backing the warrant shall think fit, and may be 
omitted in backing English wairants in Ireland, Scotland, &c., 
** dr in backing Irish or Scotch warrants, <fec., in England." 

The section just quoted is confined, it will be seen, to warrants 
issued by any of the Lords Ck)mmissioners of Justiciary, or by any 
sheriff or Justice of the Peace. Its provisions are, by the present 
section, declared to be applicable to warrants granted by Magis- 
trates of burghs in Scotland. 

^ This enactment extends the application of section 15 of 11 and 
12 Vict., cap. 42, to all warrants issued under the authority of 
this Act in Scotland ; but its efi*ect, it is thought, is merely to 
extend to warrants against respondents in civil or quasi-criminal 
proceedings under this Act provisions which were previously con- 
fined to criminal warrants. The words, however, if taken in their 
widest sense, include not only warrants for the citation and 
apprehension of respondents, but also warrants for the citation 
and apprehension of witnesses. The Acts which regulate the 
citation of witnesses resident in England or Ireland are 45 
Geo. in., cap. 92, and 54 Geo. III., cap. 186.' — See Dickson 
on Evidence, 2d Ed., p. 1099, sections 1894 and 1895. Under 
section 3 of 54 G^o. III., cap. 186, it was provided : — " That it 

* shall be lawful for any Judge of any of His Majesty's Courts 

* of Record in Westminster, of the Court of Session in the County 
' Palatinate of Chester, or of any of the Courts of Great Sessions 

* in Wales, or for any Judge in any of His Majesty's Courts of 
^ Kecord in Dublin, to indorse any Letters of Second Diligence 
' issued in Scotland for compelling the attendance of any witness 

* or witnesses resident in England, Wales, or Ireland upon any 

* criminal trial in Scotland ; and such letters shall, upon such in- 
' dorsement, have the like force and effect as the same would have 

* in Scotland, and shall entitle the bearer thereof to apprehend the 
' witness or witnesses mentioned therein, and to convey such wit- 

* ness or witnesses to Scotland for the purpose of the tnal or trials 
' in respect of which such letters shall have been issued, without 
' any tender of any expense or expenses of any such witness or 
' witnesses, anything contained in the said last recited Act of the 

* 45th yeax aforesaid notwithstanding." 
It is believed that, in practice, it has been found easier to settle 

with witnesses as to their exi^enses than to have recourse to the 
means of compulsion here given. 
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The effect of the 9th section of the Summary Procedure Act, if Section 9. 
it applies to warrants for citation or apprehension of witnesses, is Execution 
to make them effectual when indorsed by any Justice of the Peace o^ War- 
of the county or place in England or Ireland where the witness fj, j 
resides. J£ it does not apply to such warrants, the presence of Scotland, 
witnesses in trials under this Act can only be enforced in yirtue of 
the provisions of 54 Greo. IIL, cap. 186, viz., in criminal trials^ 
and that by obtaining the indorsation of Letters of Second Dili- 
gence by a Judge of one of the superior Courts mentioned in sec- 
tion 3 of 54 Creo. III., cap. 186 ; and in trials of a civil character 
their attendance cannot be enforced at all. The last named Act 
was repealed by section 34 of 11 and 12 Vict., cap. 42, but, from 
section 32, it would appear that, as to Scotland, the repeal is 
limited to the provisions for backing warrants against persons 
charged with a crime or offence, which are superseded by sections 
14 and 15 of 11 and 12 Vict., cap. 42. 

10. If any Person cited as a Witness by a War- Wammt. 
rant under the Authority of this Act shall neglect S^^ed^for 
or refuse to appear at the Time and Place appointed Appr©- 
by the Warrant, and no just Excuse shall be oflFered ofw\toeg. 
in his Behalf, it shall be lawful for the Court before ««■• 
whom such Person has been cited to appear to 

issue a Warrant for his Apprehension ; or, if the 
Court shall be satisfied by Evidence upon Oath 
that it is probable that such Person will not attend 
without being compelled so to do, it shall be lawful 
for the Court to issue a Warrant in the first 
instance for the Apprehension of such Person ; and 
any Witness who shall wilfully fail to attend after 
being duly cited, or who shall refuse to be sworn 
or to be examined on Affirmation, or who, after the 
Oath or Affirmation has been administered to him, 
shall refuse to answer any question which the Court 
shall allow, or to produce Documents in his Posses- 
sion when required by the Court, may be summarily 
punished for his Contempt by Imprisonment or 
Fine, such Punishment not exceeding that which 
the Court would be entitled to award in case of 
Conviction upon the Complaint. enTm^y 

require 

11. Any Respondent brought before the Court ^fi^^oT 
by a Warrant of Apprehension under the Authority Diet 
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.svTiosvii of this Act shall be entitled to require a Copy of 
A^^Mini. i^jj^ Complaint, and also to require that the Hearing 
Diet shall be adjourned for a Period of not less than 
Forty-eight Hours ; and such Requisitions shall be 
complied with if made before the Examination of 
any Witness on the Merits shall have commenced ; 
but no such Requisition shall be competent where 
a Copy of the Complaint shall have been deUvered 
to the Respondent personally Forty-eight Hours 
before the Hearing ;^ and any Interlocutor adjourn- 
ing the Diet may be in the Form No. 1. in the 
Schedule (H) to this Act annexed^ 

* There is a similar provision in section 4 of 1 1 Geo. lY. and 1 
Will. lY., cap. 37, but it is there proTided that the adjournment 
shall be for a space of not less than forty-eight hours after the copy 
of the libel shall be served upon the respondent. Words to the 
same effect, viz., " after delivery of such copy," were inserted in 
the bill, but were struck out in the House of Lords, on the ground 
that if the adjourned diet was made dependent on the time at 
which the copy of the complaint was delivered, the Judge could 
not fix the precise day for the adjourned hearing. The adjourn- 
ment will therefore be for forty-eight hours from the time when it 
is demanded by the respondent ; and if a copy of the complaint is 
not at once delivered, the complaint will be dismissed, or a further 
adjournment directed, in the discretion of the Court 

^ The hearing may be adjourned and the interlocutor signed by 
one Justice, although two may be required for conviction. — 
Schedule (H) and section 21 of this Act, and Carruthers v. Jones^ 
H.'C, June 1, 1867, 5 Irv. 398. 

<'ourtmay 12. Subject to the Provisions contained in the 
the^SStf. preceding Section,^ no Adjournment of the Hearing 
ing and shall take place when the Respondent pleads Not 
'it^^^^ Guilty, or at any other Stage of the Proceedings, 
«">t. unless the Court shall think fit^ to order an Ad- 
journment : Provided that where the Respondent 
has been brought into Court upon a Warrant of 
Apprehension,^ it shall be lawftil for the Court to 
grant Warrant, in the Form No. 2. in the Schedule 
(H) to this Act annexed, to detain him in Prison, 
until the Period to which the Hearing shall be 
adjourned, or until he finds sufficient Caution to 
appear at all future Diets of the Court.* 
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^ That is, where the respondent has not been served with a copy Sbction12 
of the complaint, and demands an adjournment. 

^ The bill contained the words " on the motion of one of the 
** parties/' but these words were struck out, as they would have 
rendered the consent of one of the parties necessary to an adjourn- 
ment, and thus deprived the Judge of the power of adjourning ex 
proprio motu. This power is inherent in every Ck)urt, provided it 
is not oppressively exercised — Bruce v. Linton^ 2d Div., Nov. 30, 
1860, 23 D. 85, per Lords Justice-Clerk (Inglis) and Cowan, and 
CamUhera and Others v. JoTies, H. C, June 1, 1867, 6 Irv. 398, 
per Lord Justice-General (Inglis) ; it is not confined to the cases 
provided for in sections 7 and 11 of this Act — ibidem. One 
Justice may adjourn, though two are required to convict — ibidem 
and section 21. The Judge may refuse adjournment, although 
both parties concur in asking it — Anderson v. AUcm, H. C, Mar. 
7, 1868, 1 Couper, 4, and 6 Macph. 957 ; provided his so refusing 
does not amount to oppression. 

^ Whether in the iirst or second instance. 

* Without such a power as is here given it would not be com- 
petent in some cases to incarcerate the I'espondent during an 
adjournment even where apprehension in the first instance is 
competent. — See Bruce v. Linton, supra. This was a case under 
the statutes 9 Geo. lY., cap. 58, and 16 and 17 Yict., cap. 
67. The latter statute authorises appi'ehension in the first 
instance in place of citation, and gives the Magistrates power to 
adjourn, but no power to incarcerate the accused during adjourn- 
ment. It was held incompetent to grant warrant to detam the 
respondent in prison until the period to which the hearing was 
adjourned, or until he found sufficient caution to appear at all 
future diets of the Court ; but that, in the circumstances, the sen- 
tence was not invalidated by such a warrant having been granted. 

13. Any Sheriff, Magistrate, or Justice, though as to sign- 
out of his County or Jurisdiction, may sign any ^^^^^^g**"" 
Conviction, Judgment, Warrant, or Interlocutor and War- 
under this Act, provided the Evidence, and every ^^^ 
other Proceeding necessary to support such Con- 
viction, Judgment, Warrant, or Interlocutor, shall 
have been had before him when within his County 
or Jurisdiction. 

14.^ Where the Respondent shall be present at Proceduw 
the Hearing the Substance of the Complaint shall ^ p^™^ 
be read to him, and he shall thereupon be required sence of 
to plead in common Form, and the Respondent *^^^"^^ 
may then state Objections to the Competency or 
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8KCTIOK14 Relevancy of the Complaint or Proceedings ;^ and 

Proceed- if no Objections are stated, or if such Objections 

H^Lringin ^^c Stated and repelled, or are obviated by Amend- 

P"MnM8 ment of the Complaint or Adjournment of the Diet 

l^wndent ^s hcrein-beforc provided,^ the Respondent's Plea 

shall then or at such adjourned Diet be recorded, 

and the Plea, if the same be Guilty,* shall be signed 

by the Respondent, or by a Judge or the Clerk of 

Court if the Respondent cannot write ; and if the 

Plea be Not Guilty, the Prosecutor or Complainer 

shall proceed to establish his Complaint by such 

Evidence as is competent, and the Respondent may, 

if he think fit, lead such Evidence as is competent, 

after which ^ the Court shall pronounce Judgment 

at the same or any adjoiuned Diet. 

^ The 14th section of the Bill, as it left the House of Commons, 
contained provisions to meet the event of the prosecutor or corn- 
plainer failing to appear at the diet for the healing of any com- 
plaint, or at any adjourned diet, or of his having dedined to insist 
in his complaint. But it was thought safer to leave it to the 
ordinary rules of law to regulate procedure in such an event. Ac- 
cordingly, if the prosecutor or complainer does not appear, the 
complaint will be dismissed ; and if he does appear, and, before 
proof is commenced, states that he does not insist in his complaint, 
it will be in the discretion of the Court to allow him to desert 
the diet pro loco et tempore, or to direct that the diet shall be 
deserted eimplicUer, If the complaint is abandoned after the com- 
mencement of the proof, judgment of absolvitor will be pronounced. 

^ Although no provision is made in Schedule I for recording 
objections to the relevancy or competency of a complaint or pro- 
ceedings, the Sheriff or Justices are not precluded from adding to 
that form by noting such objections, and it is proper that they 
should do so. In section 17 of the Bill, as it left the House of 
Commons, it was provided that the Judge should, if required, take 
a note of any objection to the relevancy or competency of the 
charge or proceedings to which he might not have thought proper 
to give effect by amendment of the complaint in manner hei'ein- 
before provided. But this provision, as already explained, was 
struck out in the House of Lords. 

^ See section 5. 

* The question put to the respondent should be, whether he is 
guilty or not guilty, and he should be asked to answer that ques- 
tion categorically. It is dangerous to spell an admission of liability 
out of answers to less definite interrogatories put to the respondent 
by the Judge, and many sentences have been suspended because 
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the Judge had misconstrued the accused's answers or statements as SicnoNl4 
amounting to a plea of guilty. — See the cases of Black v. Marshall, Prooednra 
H. C, July 8, 1843, 1 Broun, 567; Logan v. M^Adam, H. C, at Hearing 
Dec. 6, 1853, 1 Irv. 329; Bone v. Bird, H. C, Dec. 3, 1855, "^P™' 
2 Irv. 279; Hoptony. Wicks, H. C, March 5, 1858, 3 Irv. 61. JSr°. 
If there is any doubt as to the meaning of the respondent's plea, spondeut. 
it should be taken as a plea of not guilty. 

^ At the conclusion of the evidence both parties may address the 
Court if they think fit, the complainer or his procurator first, and 
then the respondent or his procurator. 

16. Where the Court shall proceed to dispose Procediire 
of the Complaint in the Absence of the Respon- 1^ ^^"^ 
dent, Judgment shall not be pronounced against aence- 
him until the Complaint has been established to 
the satisfaction of the Court, by such Evidence as 
is competent, unless the special Act authorises 
Conviction in default of Appearance. 

16. It shall not be necessary in any Proceeding Form of 
under the Authority of this Act to record or to^^®*^^ 
preserve a Note of the Evidence adduced,^ but the 
Record shall set forth, in the Form of the Sched- 
ule (I) to this Act annexed, the Respondent's Plea, 
if any, the Names of the Witnesses, if any, exa- 
mined upon Oath or Affirmation, with a Note of 
any documentary Evidence that may be put in.^ 

^ The scope of this section is now well defined by decision. When 

(1.) Where the prosecution is at common law, or under a statute ^ ^ ^' 
which does not direct or authorize a note of the evidence to be taken, ^i^ed not 
the Judge may refuse to preserve a note of the evidence adduced, be taken, 
and thus exclude review on the merits. Opinions to this efiect 
were expressed in the early case of Gardner v. Dymock, H. C, Gardner y, 
Jan. 9, 1866, 5 Irv. 13— see opinion of Lord Cowan, p. 21, ^^>y~'«*- 
Lord Deas, p. 26-27, and Lord Ardmillan, p. 35 ; and in subsequent 
cases the point was held to be quite settled — see opinions in Bvi^ 
& SpofMe V. More, H, C, Nov. 24, 1870, 1 Couper, 495, and HaUi- 
day V. Bathgate, infra, Li such cases the Act dispenses with the 
common law obligation to preserve a note of the evidence in sum- 
mary causes, which was authoritatively recognised in the case of 
Penman v. Watt, 2 Broun, 586, and other cases. 

(2.) Where the special statute expressly directs that a note of the 
evidence shall be preserved, this section does not take away the 
right thereby conferred on the parties ; the object of the Summary 
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Section 16 Procedure Act being to regulate procedure, and not to supersede 

Form of the special Act, it must be read in consistency therewith. In 

Record- Wright v. Dewar, H. C, Nov. 27, 1873, 2 Couper, 504, Lord Cowan 

When said (p. 513), ''Since the Summary Procedure Act was passed 

N^'te ^th " ^* ^^^ iicver been held that it excludes reference to the special 

Evidence *' statute under which the proceedings are taken. It simply 

be taken ** regulates procedure for the trial of the olBTence. As regards 

and pre- « finality of procedure or the mode of review, that depends entirely 

•erved ? u q^ ^jjg particular statute which is said to have been contravened. 

** Where the prosecution is for an offence at common law, the sole 

'' ground on which we are unable to review the sentence on its 

** merits is, that the Sunmiary Procedure Act dispenses with a 

'' record of the evidence. But in a prosecution under a statute 

'' which contains an express clause regulating the mode of review, 

'' as in this case, by appeal to the next Circuit Court of Justiciary, 

" and providing for the finality of the judgment, unless by such 

" appeal that clause must be operative the case of HaUid^y v. 

'' BcUhgate raised all these questions, and is quite conclusive." 

(3.) Again, where the special statute provides for an appeal being 
taken, and directs the Sheriff or Justice to take notes of the 
evidence adduced, if required by eit/ur parti/y such Judge is not 
entitled to refuse to do so if either party asks that this should be 
done. But if neither party requires the Judge to take a note of 
the evidence, the right of appeal on the merits wiU be lost, as 
indeed it would be even if the prosecution were not brought under 
JTnUiday this Act. This was decided in the case of HaUiday v. Bathgate^ 
y Bathgate H. C, June 1, 1867, 6 Irv. 382. In that case a complaint charging 
a contravention of the Tweed Fisheries Act, 1857, was brought 
under the Summary Procedure Act. The Tweed Fisheries Act by 
section 96 provided for an appeal being taken, and by section 93 
provided that " no written record of evidence shall be necessary 
'' unless either party, before such complaint shall be heard, requires 
'' the Sheriff or Justice, or Justices, to take note of the evidence to 
" be adduced, which such Sheriff or Justice, or Justices, shall do 
" or cause to be done; and the notes so taken shall be deemed and 
" held, in any subsequent proceedings, as a sufficient record of the 
" evidence under such complaint." The accused did not ask the 
Sheriff to take a note of the evidence, and no note was taken ; but 
in a suspension he argued that the prosecutor, by bringing the com- 
plaint under the Summary Procedure Act, had taken away the right 
of appeal under the Tweed Fisheries Act, and thus extended the 
jurisdiction of the Sheriff, contrary to the 27th section of the Sum- 
mary Procedure Act. The Lord Justice-General (Inglis), in deliver- 
ing the opinion of the Court, said (p. 396), " But the Court are of 
'' opinion that that is not the effect of the 16th section of the Sum- 
" mary Procedure Act. They hold that the words which are there 
" used — * it shall not be necessary ' to do so and so — are not 
** sufficient to repeal clauses in former Acts of Parliament; expressed 
** in imperative words, which is the case with that portion of the 
** 93d clause of the Tweed Fisheries Act which I have just read. 
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'* They construe the 16th section of the Summary Procedure Act Sbction16 
'* as dispending with a record of the evidence only so far as that Form of 
^* Act is conoemedy and so far as regards cases to which no other Record. 
'* particular enactment specially applies in the matter of evidence. When 
" It shall not be necessary generally for the Justices, or the Sheriff ™^8t a 
" who tries the case, to make any note or record of the evidence ; ^ofceofthe 
" but where there are standing unrepealed clauses of an Act of \yQ taken 
'* Parliament, specially applicable to the prosecution in hand, and pre- 
" requiring a note of the evidence to be taken, these clauses served ? 
*' remain perfectly entire, notwithstanding the enactment of the 
" 16th section of the Summary Procedure Act." But the Court 
held that as the accused had failed to require the Sheriff to take a 
note of the evidence, he was thereby deprived of the advantage of 
having an appeal on the merits. 

This important case seems to decide — (1), that this section does 
not extend the jv/risdiction of the inferior Judge, although it 
excludes review on the merits, in so far as regards cases to which 
no particular enactment applies ; and (2), that it is competent to 
bring under this Act a complaint for contravention of a statute 
which directs or authorises a note of evidence to be taken if 
summary trial is otherwise competent ; but that the declaration in 
this section does not affect such cases. 

(4.) Where the special statute does not authorise or direct a 
note of the evidence to be taken, the provisions of this section 
receive effect. — Anderson <{r Holms v. Cooper, H. C, March 7, 1868, Anderson 
1 Couper, 18, and 6 Macph. 560. This was a suspension of a con- *^; Holms v 
viction under the Poaching Prevention Act, 25 and 26 Vict., cap. ^^^i*^''- 
114, which contains no provision for review, or for a note of the 
evidence being preserved. Lord Cowan observes (1 Couper, p. 
24), " Unless there is in the statute a special provision providing 
'* for such a note of appeal being taken, with a view to an appeal 
" to a higher Court, the provision of section 16 of the Summary 
" Procedure Act will apply." 

2 This clause, as it stood in the Bill, contained a provision that VVbat the 
the Judge should, if required, take a note of — (1), Any offer of proof Recortl 
miuie by either of the parties and refused to be admitted; (2), Any ™"^*. 
objection to the admissibility of evidence sustained or repelled; and 
(3), Any objection to the relevancy or competency of the chai^ge or 
proceedings to which he might not have thought proper to give 
effect by amendment of the complaint in the manner provided in 
section 5. But this part of the clause was struck out, and until 
lately it was not necessary for the Judge to note any of these 
matters, though he was not precluded from noting them if he 
thought fit. — Owens v. CaMerwood, supra, per Lord Justice- 
General (Inglis). But by section 6 of the Summary Prosecutions 
Appeals (Scotland) Act, 1875, it is provided that " In order to an 
" appeal under this Act, it shall be competent for any party to a 
" cause to require the Sheriff, or Sheriff-Substitute where the cause 
" depends before him, or the Clerk of the Court where the cause 
" depends before any other inferior Judge, to take and preserve a 
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SBcno5l6 " note of any objectionB to the admissibility of evidence sustained 
Form of " or repelled by such Sheriff, Sheriff-Substitute, or other inferior 
ReoonL « Judge." The word " * cause ' means and includes every proceed- 
ing which may be brought under the Summary Procedure Act, 
1864, and eveiy other summaiy proceeding for the prosecution 
of an offence or recovery of a penalty competent to be taken 
" before an inferior Judge." — Ibid., section 2. 

Proceed- 17. The several Forms of Proceeding prescribed 
^i^ by this Act may be either in Writing or printed, or 
inWritioff may be partly written and partly printed ; and all 
or Prioted g^^^jj FQmig as bear reference to any antecedent 

Form may be either on the same Sheet of Paper 
therewith, or on a separate Sheet attached to it. 

Applies. 18. In cases of Conviction or Judgment against 

f^.ot the Respondent m Prosecutions and Proceedings 

Convic- under this Act, the Sentence of the Court may be 

^ in one or other of the Forms contained in the 

Schedule (K) to this Act annexed, or as nearly 

as may be in such Form, according to the Nature 

and Circumstances of the Complaint,^ viz. : 

(1.) In Complaints for Offences at Common Law, 
punishable on summary Conviction, the 
Sentence of the Court shall be in the Form 
No. 1 in the said Schedule : 
(2.) In Complaints for the Contravention of any 
Act of Parliament under which the Accused 
is or shall be liable on summary Conviction 
to be imprisoned, or to be imprisoned or 
fined in the Discretion of the Court, the 
Sentence of the Court awarding Imprison- 
ment shall be in the Form No. 2 in the 
said Schedule ; or if the Sentence is for a 
Fine, then in such of the subsequent Forms 
as may be in accordance with the Provisions 
of the Act of Parliament : 
(3.) In Complaints for the Contravention of any 
Act of Parliament under which the Accused 
is or shall be liable to forfeit a Penalty, and 
in default of Payment thereof to be im- 
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prisoned for a Period limited to a certain Skcwonis 
Time, at the Expiration of which he shall be Form of 
entitled to Liberation although the Penalty tioST&c. 
has not been paid,^ the Judgment of the 
Comt shall be in the Fonn No. 3 in the 
said Schedule : 

(4.) In complaints for the Contravention of any 
Act of Parliament under which the Accused 
is or shall be liable to a Penalty, which, 
under the Authority of the Act, may be 
recovered by Poinding or Distress and Sale, 
or other summary Process of Execution by 
Sale, and, in default of Payment or Recovery 
of the Penalty, by such Process of Execution,^ 
the Accused is or shall be liable to be 
imprisoned for a Period limited as aforesaid, 
the Judgment and Warrant shall be in the 
Form No. 4 in the said Schedule : 

(5.) In Complaints for the Contravention of any 
Act of Parliament under which the Accused 
is or shall be liable to a Penalty, which, 
under the Authority of the Act, may be 
recovered by Poinding or Distress and Sale, 
or other summary Process of Execution by 
Sale, and where the Act also authorizes the 
Imprisonment of the Accused for a Period 
limited as aforesaid,^ then, unless Imprison- 
ment be only authorized ^ in default of Re- 
covery by such Process of Execution, the 
Judgment of the Court may be in either of 
the Forms No. 4 or No. 6 in the said 
Schedule : 

(6. ) In Complaints for the Contravention of any 
Act of Parliament under which the Accused 
is or shall be liable to a Penalty, and where 
no special Provision is made for the Re- 
covery thereof, or for the Substitution of a 
Term of Imprisonment in default of Pay- 
ment, and also in all Cases where, under the 
Authority of any Act of Parliament, such 
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Sectionis Penalty is or shall be recoverable by Action, 

Foimof Civil Process, or Diligence, the Judgment of 

tioSr&c. t^® Court shall authorize Execution by Ar- 

restment, Poinding and Sale, and Imprison- 
ment ^ (unless Recovery by Imprisomrient is 
excluded by the Terms of the Act),^ and 
may be in the Form No. 6 in the said 
Schedule; and the Warrant of Imprison- 
ment to be granted in pursuance of any such 
Judgment may be in the said Form No. 6, 
and shall authorise the' Detention of the 
Respondent until liberated in due Course of 
Law;® and in all cases where, under the 
Authority of any Act of Parhament, such 
Penalty is or shall be declared to be recover- 
able by Arrestment, Poinding, or Distress 
and Sale, or Imprisonment, or by any Com- 
bination of those Forms of Diligence other 
than as above provided for, the Judgment of 
the Court may be expressed in the said 
Form No. 6, so far as applicable ; and no 
Warrant of Imprisonment shall be issued 
upon a Judgment in such Form until after 
the Period allowed for Execution by Arrest- 
ment or Poinding, except in the event men- 
tioned in the said Form No. 6.^ 
(7.) In Complaints for the Contravention of any 
Act of Parliament by which the Court is or 
shall be authorized to ordain the Person 
contravening to do or perform any Act other 
than the Payment of Money, and where, in 
consequence of failing or neglecting to do or 
perform such Act, such Person shall be 
liable to be imprisoned for a Term to be 
specified in the Warrant of Imprisonment, 
the Judgment and Warrant may be in the 
Form No. 7 in the said Schedule ; and such 
Judgment and Warrant may, if the Act of 
Parliament so require, be used in combina- 
tion with a Judgment or Warrant in one or 
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other of the Forms herein-before specified, section is 
and may, if the Act so require, be combined n^^f 
with a Judgment for Expenses, and Warrant tionr&c. 
for Recovery thereof, and for Imprisonment 
in default of Payment, in such Form as may 
be requisite. 
(8). Any Judgment of Absolvitor to be pro- 
nounced in any Complaint or Proceedings 
under this Act may be in the Form No. 8 
in the said Schedule : 
Provided that the Coiut may add to any of the 
Forms of Conviction or Judgment for any Penalty 
such Finding of Expenses and Warrant for the 
Recovery thereof, and such other Finding or De- 
claration as may be required by the Act of Parlia- 
ment founded on; and, if so required, the Court 
may add to any Warrant of Imprisonment contained 
in such Conviction or Judgment, or consequent 
thereon, a Direction that the Respondent shall be 
kept to Hard Labour during the whole or part of 
the Term of his Imprisonment; and Execution 
upon any Judgment or Warrant may proceed upon 
such Judgment or Warrant itself, or upon an Ex- 
tract issued and signed by the Clerk of Court, which 
Extract may be in the Form No. 9 of Schedule 
(K), or as near as may be thereto. 

^ The forms provided in Schedule K are directory, not im- Forms 
perative. This was expressly decided in the cases of Kinnear direotoiy, 
and BryjMT v. White, H. C, May 25, 1868, 1 Couper, 56, and 6 '^^J^^;^ 
Macph. 804, and Scoti v. Gumming , H. C, July 7, 1866, 5 Irv. 
278; and, indeed, appears from the words of the section and 
schedule, " as nearly as may be according to the nature and cir- 
" cumstances of the complaint," " in so far as applicable," &c. 
Therefore ''such alterations as are necessary to render the form 
'' applicable to the special circumstances of the case may be made ; 
*' and, indeed, in ail cases, if the form is substantially pursued, 
*' or if equivalent language be used, it Ls no objection that it has 
" not been followed verbatim" — Paley on Convictions, 5th ed., 
p. 170. As to the general question when statutory forms are to 
be held directory, and when imperative, see Dwarris on Statutes, 
p. 610, and cases collected in Paley, 55, Note (n). 

* Section 21 of 9 Geo. IV., cap. 29, enacts "that ail warrants of 
" imprisonment for payment of jKjnalty, or for finding of caution, 

G 
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SectionIS " shall specify a period at the expiry of which the person sen- 
Snbdivi- ** tenced shall be discharged, notwithstanding such penalty shall 
sion (3). " not have been paid or caution found." But that enactment 
Imprison- applies only to proper criminal offences. — See section 19 of 9 Geo. 
BDc^ifi^ * IV., cap. 29. The imprisonment for a period limited to a certain 
period. tuae here mentioned is that authorised by or competent under the 
special statute, whether the offence be purely criminal or not. 

^ K the Judge considers it " inexpedient " to issue a warrant of 
poinding and sale, or of arrestment, poinding and sale, he may 
ordain instant execution by imprisonment, and grant warrant to 
imprison the respondent for a specified period. — See form at the 
end of No. 6, Schedule (K), and section 19. Immediate imprison- 
ment is competent, although the special statute only directs im> 
when com- prisonment on default of recovery by execution. — M^JJoneli and 
P®*^*^ JPLeod V. Davidson, H. C, March 7, 1868, 1 Couper, 9. But it 
is only competent where the Act founded on authorises imprison- 
ment Jar a specified period. — See section 19, and declaration ap- 
pended to the form at the end of No. 6, Schedule (K). It thus 
appears not to be competent to ordain immediate imprisonment 
where the proper warrant of imprisonment authorises detention 
" until liberated in due course of law." — See notes 7 and 8 to this 
section. 

In the forms appended to the English Act the word " inex- 
" pedient " is thus interpreted : — " Where the issuing of a distress 
" warrant would be ruinous to the defendant and his family, or it 
" appears that he has no goods whereon to levy a distress." — 11 
and 12 Vict., cap. 43, Schedules I 1, I 3, &c., and Fi*aser on 
" Master and Servant," 2d ed. 755. Another reason for this pro- 
vision may be to prevent the escape of the respondent ; per Loixl 
Ardmillan in M^Donell aiid M^Leod v. Davidson, supra, 

* That is, imprisonment for a specified i)eriod, either inmiediate, 
or in default of recovery by execution. 

^ This must be read as meaning, " unless the Act expressly de- 
" clares that imprisonment shall only be competent in default of 
" recovery by such process of execution." In APDonell and M^Leod 
tharised," v. Davidson, supra, the Sheriff or Justice was empowered by sec- 
*^- tion 9 of 9 Geo. IV., cap. 39, "to grant warrant for the recovery 

" of all penalties and expenses decerned for, /ailing pai^ment within 
*^ fourteen days after conrdction, by poinding and imprisonment not 
" exceeding a period of six months;" but the Court held that it was 
competent, in terms of section 19 and No. 6 of Schedule (K) of 
this Act, to award immediate imprisonment in default of payment 
of the penalty. Section 19 of this Act expressly authorises the 
Judge to issue a warrant for immediate imprisonment, where " the 
" respondent ia also liable to be imprisoned for a term to be speci- 
" fied in the warrant of imprisonment, either immediately, or, in 
" default of recovery of the penalty, by execution." 

• By 6 and 6 Will. IV., cap. 70, it is enacted that it shall not be 
lawful to imprison any person or persons on account of any civil debt 
which shall not exceed the s\uu of £S, 6s. 8d., exclusive of interest 
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and expenses. But the 5th section of that Act provides ''that nothing Section 18 
'< in this Act contained shall affect obligations ad /acta prcestanda, Subdivi- 
" or the rights of His Majesty, or his Officers, or the Fiscals of ^^on (6). 
" Courts of Law, or others, to imprison as formerly on account of What are 
" taxes or penalties due to the Revenue, or on account of any fines ?T|J ^ 
" or any forfeitures imposed or hereafter to be imposed by law, or 
'' applied to imprisonment for Poor Eates or local taxation, or to 
" imprisonment for sums decerned for aliment." It was decided 
in the case of Lawsan v. Japp, 15 D. 392, Feb. 16, 1853, that a 
penalty and expenses decerned for in respect of a conviction of an 
offence under the Salmon Fisheries Act, 9 Greo. IV., cap. 39, which 
together did not amount to £8, 6s. 8d., were not a civU debt in the 
sense of the Act 5 and 6 Will. IV., cap. 70, and that the respondent 
might be incarcerated in terms of an interlocutor which granted 
warrant for his imprisonment for one calendar month from the date 
of commitment, falling payment of the said penalty and expenses 
within fourteen days. The Lord President (M'Neill) held that the 
Act did not apply to " pecuniary mulcts or fines imposed by way 
" of punishment for crimes or offences, though these may, in a 
'* sense, be called debts, and although the party may be entitled to 
" be relieved from imprisonment upon payment " (p. 396). In that 
case the imprisonment imposed was for a specified period ; but it is 
thought that, under the excepting clause, section 5 of 5 and 6 WiU. 
IV., cap, 70, imprisonment until liberated in due course of law 
(where that is the appropriate sentence) is competent for the re- 
covery of penalties sued for under the Summary Procedure Act, 
although not exceeding the sum of -jCS, 6s. 8d., where such penal- 
ties are not purely civil debts ; although the offences in respect of 
which they are imposed may not be purely criminal, and even 
although the jurisdiction may not be criminal in the sense of section 
28 of this Act. 

^ In Murra\j v. Jones^ H. C, June 17*, 1872, 2 Couper, 284, two " Autho- 
complaints were brought against the same person for recovery of rise " held 
penalties under sections 57 and 103 of 32 and 33 Vict., cap. 70 S^laonot 
(Contagious Diseases Animals Act). That Act contains no special exclude." 
provisions for the recovery of penalties under those sections, and 
accordingly the cases fell under this (the 1st) branch of the 6th sub- 
section of section 18. In one of the complaints the Justices in 
Quarter-Sessions, reversing a judgment of acquittal, ordained im- 
mediate imprisonment for one week in default of payment. In a 
suspension it was pleaded that immediate imprisonment was incom- 
petent, in respect it was only where the Act "expressly auttorised" 
itnprisonment for a specified period (which 32 and 33 Vict., cap. 
70, did not) that immediate imprisonment was comi)etent under 
section 19, and the declaration at the end of No. 6 of Schedule 
(K). The High Court of Justiciary, in refusing the bill, held that 
the word " authorise " in the schedule must be read as meaning 
" do not exclude." The Lord Justice-Clerk (Moncreiff) observed 
(p. 294): — "I think that if sections 18 and 19, and "relative 
" schedule, of the Summary Procedure Act were read in the 
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'* restrictive sense contended for on his behalf, there could arise 
" no case under section 18 and subsection 6 to which the form of 
warrant for immediate imprisonment would apply. That might 
possibly not be conclusive, but I rather think that section 19 
^* covers the whole matter, and that the enactment in that section 
was intended to meet the case of prosecutions under the Summary 
Procedure Act wherever the special Act does not exclude imprison- 
ment." Without disputing the correctness of this definition of 
the word '^ authorise," the soundness of the judgment may be 
doubted. There being no provision for the recovery of penalties 
under the sections of the Act founded on, the only competent 
warrant of imprisonment, viz., that provided by the first half of 
subsection 6, was one authorising detention ** until liberated in due 
" course of law." — See next note. The sentence pronounced being 
for a specified period, was thus ultra vires of the Justices. The 
question therefore to be decided was, not merely whether the word 
** authorise " was to be read as equivalent to ^' do not exclude," but 
whether immediate imprisonment for a specified period was compe- 
tent, where not only was imprisonment not authorised by the speoal 
statute, but where the appropriate warrant under the Summary 
Procedure Act was a warrant of imprisonment until liberated in due 
course of law. This is not well brought out in the argument for 
the suspender, and the Court appear to have assumed that it 
was competent, under the complaint in question, to ordain im- 
prisonment for a specified period, and that the only question 
before them was whether it was essential that the special statute 
should expressly authorise such imprisonment. It is thought, 
with submission, that, however expedient it might be that the 
Judge should have power to ordain immediate imprisonment in all 
cases where the special statute does not exclude it, the Summary 
Procedure Act has distinctly limited this power to cases (1), 
Where the special statute " authorises," or, say, "does not exclude" 
imprisonment for a specified period, — see subsections 4, 5 and 6 of 
section 18, taken in connection with Nos. 4, 5 and 6 of Schedule (K), 
and the form at end of No. 6 of Schedule (K) ; or (2), Where, in respect 
of conviction, the respondent is "liable" to be imprisoned for a speci- 
fied period (section 19), although perhaps the special statute may not 
expressly say so ; as where the statute merely authorises imprison- 
ment, but it can be gathered from the character of the offence or 
the language used that imprisonment in modum pcsnoB is intended. 
® The expression " until liberated in due course of law " is used in 
distinction to " for a period limited to a certain time," and " for a 
" sjiecified period ;" and means until liberated by payment, cessioj 
discharge under the Bankrupt Statutes, or other mode by which a 
civil debtor can obtain liberation. The warrant of imprisonment 
here authorised is a warrant in execution, and not in modum pcena. 
It is declared to be the appropriate warrant in all cases falling under 
the preceding part of subsection 6. These are (1), Where no special 
provision is made in the statute founded on for recovery of penal- 
ties, or for the substitution of a term of imprisonment in default of 
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payment ; and (2), Where such penalties are recoverable under the SbctionIS 
statute by action, civil process, or diligence. It would appear that Subdivi- 
the purpose and effect of these provisions is to make such cases «<>" (^)- 
civil quoad review in the sense of section 28 : the imprisonment Imprison- 
authorised not being part of the punishment, but in execution. ?i vvjq^ 
The question was purely raised in the case of Morrison a/nd Black atedinduo 
V. Welch, Perth, Sep. 1872, not reported. This was an appeal course of 
by the joint Procurators-Fiscal of Fife at Cupar against a judg- law." 
ment of the Sheriff, dismissing a complaint at their instance 
brought under the Summary Procedure Act for recovery of penal- 
ties under the Contagious Diseases (Animals) Act, 1869. The 
section of the latter Act founded on (section 103), does not contain 
any provisions for the recovery of the penalties thereby imposed. 
The Sheriff having dismissed the complaint on the groimd of 
irrelevancy, the complainers appealed to the Circuit Court. On 
the case being called, the respondent objected that appeal to the 
Court of Justiciary was incompetent, in respect the proceedings 
were civil quoad review. With reference to the definition of civil 
and criminal jurisdiction in section 28 of the Summary Procedure 
Act, he maintained that the imprisonment there mentioned as the 
test of criminal jurisdiction was imprisonment for a limited period, 
imposed, not in execution, but as forming the whole or part of the 
punishment for the contravention or offence, and whether ordained to 
take place immediately, or in default of payment or recovery by exe- 
cution. And he pointed out that if a conviction had followed on the 
complaint in question, the appropriate warrant was a warrant, under 
this subsection, of imprisonment until liberated in due course of 
law ; such warrant being directed to be used by subsection 6 in all 
cases where no special provision was made by the Act founded on for 
the recovery of penalties, and section 103 of the Contagious Diseases 
(Animals) Act not containing any such provisions. The presiding 
Judge, Lord Neaves, in respect of the importance of the question, 
certified the case to the High Court of Justiciary, but it was not 
proceeded with. The respondent's objection seems unanswerable. 

® That is, where the Act founded on authorises imprisonment for 
a specified period. — See declaration at end of No. 6 of Schedule 
(K). This proviso applies only to the latter half of this subsec- 
tion. — See note 7. 

19. In all cases instituted under this Act in imprison- 
which any Penalty^ is or shall be recoverable by be^awaia^ 
Poinding or Distress and Sale, Arrestment, or other ed instead 
summary Process of Execution, and in which 2^001^ 
the Respondent is also liable' to be imprisoned hy Poinii- 
for a term to be specified in the Warrant of Im- siSe!"'^ 
prisonment, either immediately or in default of 
Recovery of the Penalty bv Execution, the Court, in 
lieu of ^(ranting Warrant for Recovery by Poinding 
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SECTI0.N19 and Sale, may issue a Warrant for the immediate 
Imprisonment of the Respondent for any Term not 
exceeding the Term specified in the Act of Parlia- 
ment in one or other of the Forms appended to Nos. 
4, 5 and 6 in Schedule (K)^ ; and no Sale shall be 
made in virtue of a Warrant granted under the 
Authority of this Act, unless the Goods are, at the 
appraised Value, sufficient to satisfy the sums de- 
cerned for, and the Expenses of the Poinding and 
Sale. 

1 This section authorises immediate imprisonment for the re- 
covery of compensation imder 30 and 31 Vict., cap. 141, The 
Master and Serv^ant Act, 1867. — HoUmui v. TJie GautJudland Coal 
Co,, H. C, Dec. 24, 1867, 5 Irv. 561, and 6 Macph. 186. The 
Lord Justice-General (Inglis), p. 568, said, " Compensation was a 
" novelty first introduced by this Master and Servant Act, 1867, 
" and it may fairly be said that if the framers of the Act had had 
" that fact more clearly before them, this statute might have been 

" moi-e perspicuously framed When the 11th sec- 

" tion of the Master and Servant Act refers to the Summary Pro- 
" cedure Act as furnishing a code of directions for putting orders 
" for pajrment of money into execution, I think we must hold it 
*' applicable to the case of sums decerned for as compensation, as 

. ** well as for penalties or expenses." 

2 That is, liable under the Act founded on. — See notes 3, 5 and 
7 to section 18. The term of imprisonment must not exceed the 
terms specified in the Act of Pai'liament. 

^ This section was held to warrant immediate imprisonment, 
even where the Act founded on allowed fourteen days for payment 
of penalties and expenses. — M^Donell mid M^Leod v. Davidson^ 
supra, second point, and note 3 to section 18. 

^"^^^b ^^" W^^^^^ ^^ consequence of the requirements 
Lequ^t to of this Act or of any other Act of Parliament, it is 
rv.«viA. necessary that any Warrant of Imprisonment or 
other Warrant should be granted subsequent to the 
Conviction or Judgment, or where any other ulterior 
proceeding is enjoined, the Forms and Directions 
respectively appended to the several Forms of Con- 
victions and Judgments in Schedule (K) may be 
used and observed so far as the same are applicable, 
and all such Warrants or ulterior proceedings may 
be taken without the presence of the Respondent. 
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21. In cases in which under any Act of Parlia- Section2i 
ment any matter or proceeding which may he^£^*^" 
dealt with under the Forms prescribed by this Act, justice 
or which is incidental thereto, is or shall be*^^^^®^* 
cognizable by Two or more Justices, it shall beconvic- 
sufficient that any Warrant of Imprisonment orj^^^^^i. 
other Warrant or Proceeding prior or subsequent 
to the Conviction or Judgment shall be subscribed 
by One Justice ; ^ and it shall not bo necessary that 
such Justice shall be or shall have been present at 
the Hearing of the Complaint, but the Conviction 
or Judgment shall in all cases be signed by such 
nmnber of Justices present at the Hearing, and 
concurring in the result thereof, as may be required 
by such Act ; and in case of an equal Division of 
Opinion^ among the Justices present, the Complaint 
shall be held to be not proved, and Judgment shall 
be given for the Respondent ;^ and all Warrants of 
Citation in cases which may be dealt with under 
this Act may be signed by the Clerk of Court, 
without being laid before a Judge. 

^ In CarrutJiers and Others v. Jones, H. C, June 1, 1867, 6 Irv. 
398, it was held that in a complaint for an offence against the 
Salmon Fisheries (Scotland) Act, 1862, by which Act two Justices 
are required for the trial of a case, it was competent for one 
Justice, without the presence or concurrence of others, to grant an 
adjournment before trial. 

2 On a concluded cause. — See next note. 

^ A party was tried before two Justices for a contravention of 
section 1 of 2 and 3 Will. IV., cap. 60, upon a complaint brought 
under the Summary Procedure Act. After trial the Justices 
minuted that they differed in opinion, but did not pronounce judg- 
ment for the respondent. The respondent was thereafter tried, 
convicted and sentenced upon a second complaint for the same 
offence. The sentence wa5 suspended on the ground that the re- 
spondent had tholed an assize. Lord Neaves said, " The Summary 
" Procedure Act expressly provides in the 21st section for the 
" case of an equal division of opinion, and directs that where this 
" occurs the comj)laint shall be held to be not proved. ... In 
" order to this no doubt the case must have come to a final conclu- 
" sion. There must be a verdict or a declaration of opinion. . . 
" But here it did come to a final issue, and if so, the com- 
" plainer ought not to lose the benefit of the statutory provision 
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Sections 1 " by the Justices' failure to issue a formal judgment." — Dorward 
V. Mackay, H. C, Jan, 29, 1870, 1 Couper, 392, 

Court may 22. In all cascs of Complaint under this Act^ for 
p^M ST" *^® recovery of any Penalty it shall be lawful for 
or against the Court to make an award of Expenses without 
Com*^ the same being prayed for in such Complaint ; but 
plainer. Expeuscs shall jiot bc awardcd to or against any 
no\^pray^ed public Prosccutor Or party prosecuting under the 
^"r. authority of any Act of Parliament for the public 

interest, 2 unless such award of Expenses is autho- 
rised by such Act : ^ Provided that in all cases 
where a Complaint for the recovery of a Penalty is 
at the instance of a private Complainer, it shall be 
lawful for the Couil; before which such Complaint 
is brought to award Expenses to the successful 
party if the Court shall think fit; and such Ex- 
penses may be recovered and imprisonment 
awarded, in default of payment or recovery thereof, 
in the manner and form specified in the said 
Schedule (K) in connection with the several forms 
of Convictions and Judgments therein contained, or, 
if necessary, by a separate Judgment for Expenses, 
in such foi-m as nui}^ be appropriate.^ 

^ It should be noted that the provisions of this section are con- 
fined to proceedings under the Summary Procedure Act. In all 
other cases the usual rules as to expenses will be applied. 

2 The Prociuutor-Fiscal, or other party prosecuting for the 
public interest, is thus put on the same footing as to expenses as 
the Lord Advocate. Previously, the Procurator-Fiscal might be 
found liable in expenses even in purely criminal cases (Hume, ii. 
134, note 1, and Alison, iL 93), although they were not usually 
awarded against him unless the proceedings had been grossly irre- 
gular or oppressive. When awarded, they were often followed by an 
action of damages. — Alison, iL 94. But the rale introduced by this 
section is confined to expenses in the inferior Court. In an appeal 
or supension to the Court of Session or Court of Justiciary, it is com- 
p)otont to award expenses to or against a Procurator-Fiscal or other 
party prosecuting for the public interest. — Nimmo v. Clark and Wil- 
»(m,'^Second Division, Feb. 22, 1872, and 10 Macph. 477 and 482. 

^ This was held to apply to proceedings following on a com- 
plaint brought by a Procurator-Fiscal under section 16 of 25 and 
26 Vict., cap. 35 (Public Houses Acts Amendment (Scotland) 



EXPENSES. 



105 



Act, 1862), which does not authorise aa award of expenses; and SKcnoN22 

a sentence which awarded expenses to the prosecutor in addition to 

a penalty was suspended — Boss v. Sti/rling, H. C, Oct, 22, 1869, 

1 Couper, 336, and 8 Macph. 49 ; but it was observed from the 

Bench that it was not necessary, in order to entitle the Judge to 

award expenses, that the special Act should expressly authorise an 

award of expenses. The Lord Justice-General (Inglis) said (1 

Couper, 342), " That leads us to the consideration of the terms of 

" the Public Houses Acts Amendment Act, the statute libelled, 

" to see whether it * authorised ' such an award. Now, I may say 

" that in considering its terms, I do not require to find an express 

" authority in the Act for an award of expenses for each particular 

" offence. If it be the fair meaning of the statute under which 

" the complaint is presented that the conviction is to be followed 

" by such an award, that, I think, is sufficient." 

Where the statute founded on authorised expenses to be given 
to the prosecutor on conviction, but was silent as to awaixling ex- 
penses to the respondent on acquittal, it was decided that the 
statute must be held as authorising an award in the respondent's 
favour in the latter event; and accordingly the High Court 
remitted to the Sheriff to find the appellant, who had been ac- 
quitted in the inferior Court, entitled to expenses in the Sheriff- 
Court, and to decern for the amount thereof as taxed. — Walker v. 
Bathgate, June 4, 1873, 2 Couper, 460. 

* The warrant of imprisonment to be granted in respect of de- 
fault of payment or recovery of expenses wiU be of the same 
character as that appropriate to the offence or contravention, i.(9., 
either for a specified period, or until liberated in due course of 
law, as the case may be. In Lawson v. Jopp, 15 D. 398, where it 
was pleaded that the expenses awarded were a civil debt, even if 
the penalty could not be so regarded. Lord President M'Neill said, 
" I do not see any solid ground for drawing a distinction between 
" that part of the sum which consists of fine and that part which 
'* consists of expenses. Both are statutory consequences of the 
" transgressions that are dealt with by the statute in the same 
" manner as regards the imprisonment and its limitation." 



23. If, upon any complaint presented under the Warrant 
authority of this Act, a warrant shall be issued for gj^j^^" 
the imprisonment of the Respondent pursuant to a may be 
Conviction or Judgment, and such Respondent shall ^T^teke 
then be in prison undergoing imprisonment for a effect from 
specified period, upon a Conviction for any Offence, p^ration of 
or for default in payment of any Pjehalty or a previous 
Expenses, or for disobedience to any order of Court, ^"*®^*^®' 
the Warrant of Imprisonment upon such subsequent 
Conviction or Judgment shall be delivered to the 



106 THE SUMMARY PROCEDURE ACT, 1864. 

SKmoN23 Keeper of tlie Prison to whom the same shall be 
tii)™*^ directed ; and it shall be lawful for the Court grant- 
Time for ing the same, if it shall think fit, to insert an Order 
Com^°*^ therein to the effect that the imprisonment upon 
plaints, such subscqucut Conviction or Judgment shall com- 
mence at the expiration of the imprisonment to 
which such Respondent shall have been previously 
sentenced or adjudged. 

24. In all cases in which no time is already or 
shall be hereafter si)ecially limited for instituting 
any Complaint for the recovery of any Penalty or 
sum of money, or for Conviction for any statutory 
offence punishable on summary Conviction, in the 
Act of Parliament relating to each particular case, 
such Complaint shall be instituted within six months 
from the time when the matter of such Complaint 
arose. ^ 

^ Tliis limitation is not confined to cases under the Summary Pro- 
cedure Act. It was applied to a complaint brought under 4 Geo. 
IV., cap. 34 (which contains no special limitation as to time), after 
the expiry of six months from the time when the matter of com- 
plaint arose. — Laullaw v. SJuirkey, H. C, Nov. 26, 1866, 5 Irv. 343. 

Act not to 25. Nothing in this Act shall extend, or be con- 

certa\n ^ «trucd to cxtcud, to auy Warrant or Order for the 

Warrants rcmoval of any poor Person who is or shall become 

ce^in^ chargeable to any Parish or District, nor to any 

Infoi-mation or Complaint or other Proceeding 

under or by virtue of any of the Statutes relating 

to Her Majesty's Revenue, or under or by virtue of 

any statutory Provision for the recovery of any 

Rate, Tax, or Impost whatsoever. 

Where 26. lu cascs in which, under the authority of 

apeciaiju- r^^^y j^^^ Qf Parliament, any Conviction may be 

conferred obtaiucd, or auy Warrant ad factum proRstaiidum or 

c^.urt ^^^ Judgment granted or pronounced, or any Penalty 

Forms of or Expcuscs rccovercd, by way of summary Com- 

mayt^^ l)laint before any Sheriff', Justices or Justice, or 

used. Magistrate, and it is also provided therein, or in 
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any other Act of Parliament having reference Section26 
thereto, that such Conviction or Warrant may be 
obtained, or Judgment pronounced, or Penalty or 
Expenses recovered, in any Police Court in Scot- 
land, the proceedings by this Act authorised may 
be taken in such Police Court with such and the 
like remedies by Poinding and Sale, Imprisonment, 
or otherwise, as are herein provided in the case of 
Convictions and Judgments obtained before Sheriffs, 
Magistrates, and Justices of the Peace ; and the 
several forms contained in the Schedules to this Act 
annexed may be varied so far as may be necessary 
to render them applicable to such Police Courts. 

27. Nothing in this Act contained shall confer, Junadic- 
or be construed to confer, upon any Sheriff, Justices inferior 
or Justice, or Magistrate acting under the authority courts not 
of this Act, any other or more extensive Jui*isdiction extended. 
in relation to any matter which may be made the 
subject of Complaint than is or shall be vested in 
such Sheriff, Justices or Justice, or Magistrate at 
Common Law, or under any Act of Parliament 
empowering them, or any of them, to take cognis- 
ance of such matter of Complaint ;^ nor shall any- 
thing in this Act contained affect any right to sue 
by way of ordinary Action in the Court of Session 
or Sheriff Court in Scotland for the recovery of any 
Penalty or. Forfeiture, save and except as to the 
right of suing for such Penalty or Forfeiture in the 
Sheriff Small Debt Court in the form provided in 
the fourth-recited Act.* 

^ The scope of this section has already been considered in dis- 
cussing the cases of Bute and Sjyouae v. More, and HaUiday v. 
Bathjaie, supra ; see note 4 to section 3, and note 2 to section 16. 
But while no Avider jurisdictimi is conferred, the alterations in 
procedure noticed above give indirectly some important i)o\vers 
which inferior Judges do not possess at common law or under pre- 
vious statutes ; such as the power of disj)ensing with a note of evi- 
dence, and the jwwer of granting warrant for immediate imprison- 
ment in certain cases, instead of first granting a warrant for execu- 
tion by poinding and sale, <kc. See notes to sections 16 and 18. 
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Skctiom27 ^ From this it appears that the provisions of this Act for the 
recoveiy of statutory penalties are intended to supersede those of 
the Small Debt Act, 1837. 



Limits of 28. And whereas much inconvenience has re- 
^j^^i^ suited from the uncertainty which exists as to the 
Jarifldic- natuTc of the jurisdiction conferred by various Acts 

f inn Ha 

fiDed in of Parliament authorising Convictions for OflFences, 
"«^^*o and the recovery of Penalties, and the enforcement 
ings by of ordcTs by imprisonment upon summary Complaint 
way of before SheriflFs, Justices, and Magistrates in Scot- 
S^iwnt land,^ and it is expedient to detme the cases in 
which such Jurisdiction shall be held to be of a 
criminal nature : In all proceedings by way of Com- 
plaint instituted in Scotland, in virtue of any such 
Statutes as are herein-before mentioned,^ the Juris- 
diction shall be deemed and taken to be of a 
criminal nature where, in pursuance of a Conviction 
or Judgment upon such Complaint, or as part of 
such Conviction or Judgment, the Court shall be 
required or shall be authorised to pronounce sen- 
tence of imprisonment^ against the Respondent, or 
shall be authorised or required, in case of default of 
payment or recovery of a Penalty or Expenses, or 
in case of disobedience to their order, to grant 
Warrant for the imprisonment of the Respondent 
for a period limited to a certain time, at the expira- 
tion of which he shall be entitled to liberation ; * and 
in all other proceedings instituted by way of Com- 
plaint under the authority of any Act of Parlia- 
ment, the Jurisdiction shall be held to be civil : 
Provided always that nothing contained in this 
Act shall be construed to affect the right of any 
party to proceedings taken under this Act to be 
examined as a Witness therein, but such right shall 
remain as it would have been if this Act had not 
passed.^ 

^ The definition here made ("wl4ch had been frequently 
" recognised as a test " before the passing of the Act — per Lord 
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Justice-Clerk Inglis in Kershaw v. Mitchell and Co,, H. C, March Sibction'28 
16, 1872, 2 Couper, 212) is simply for the purpose of fixing the 
Court of review in summary prosecutions for statutory offences, 
and the recovery of statutory penalties, as to which the greatest 
uncertainty previously prevailed. The usual tests of civil and 
criminal jurisdiction were often rendered difficult of application 
by the language used, or mode of recovery enjoined, by the 
statute imposing the penalty or creating the offence. Ques- 
tions frequently arose as to whether the offence charged was 
fMxlum in Be -or malwn prohibition, and if the latter, whether 
the statute intended that it should be regarded as criminal. 
Of this uncertainty the case of Campbell v. Young, Feb. 24, 
1835, 13 S. 535, affords a good example. That was a prosecu- 
tion under the Hankers Act, on which conviction and sentence 
followed. It was objected to the competency of a bill of suspension 
and liberation presented in tlie Bill Chamber of the Court of 
Session that the Court of Justiciary was the proper Court of 
review. It was pleaded that the proceedings were criminal in the 
following respects : — That, in case of non-payment of penalties, 
the Hawkers Act authorised not only poinding and sale, but also 
imprisonment, limited to three months, unless the penalties were 
sooner paid ; and that the matter charged was termed *^ an offence '' 
of which the respondent was to be " convicted." For the suspender 
it was urged that the offence was not malwm in se, and that the 
concurrence of the Procurator-Fiscal was not required ; that the 
penalty was purely pecuniaiy ; that poinding and sale was a civil 
diligence ; and that imprisonment was authorised merely to secure 
the effect of the diligence and recovery of the money. 

The jurisdiction of the Court of Session was sustained^ the 
elements of a civil character being held to predominate. — See 
opinion of Lord Moncreiff, p. 541. But such a case woiild be 
held to be criminal under this section, the Court being authorised 
under the Hawkers Act, in default of payment, to grant warrant 
of imprisonment for a period limited to a certain time, at the ex- 
piration of which the respondent is entitled to liberation. 

The case of Park v. Lord Stair, Jan. 12, 1852, J. Shaw, 632, 
was much to the same effect. It was a prosecution under the 
Solway Fishery Act, 44 Geo. III., cap. xlv. Under that Act the 
Magistrate had power, failing immediate payment of the penalties, 
to impose sentence of imprisonment /or a specified period, and in 
the case in question had imposed a sentence of three months, 
unless the penalty imposed should be sooner paid. But, on the 
other hand, the concourse of the Procurator-Fisca] was not required, 
and the case might be established by the oath of the party. A 
biU of suspension of the aforesaid sentence was refused as incom- 
petent by the Court of Justiciary, the jurisdiction being held not 
to be of a criminal nature. — See also Crosbie v. M*Minn, H. C, 
Jan. 3, 1866, 6 Irv. 10, and M'Donald v. Dobbie, Jan. 14, 1864, 
2 Macph. 407. 

^ ThjEtt is, those mentioned in the beginning of the section. — 
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Section28 Forbes v. Adair, Dec. 16, 1871, 10 Macph. 244, per Lord Presi- 
dent Inglis, p. 246. 

^ Imprisonment for a limited period as part or the whole of the 
punishment, as distinguished from imprisonment in execution, and 
until liberated in due course of law.— See note 8 to section 18. 

^ This definition applies to the cases falling imder subdivisions 
2, 3, 4, 5 and 7 of section 18, and to some of the cases falling 
under the later half of subdivision 6. It does not apply to cajses 
falling under the first half of subdivision 6 of section 18, as the 
only sentence of imprisonment there authorised is, " until liberated 
" in due course of law." 

The case of Forbes v. Adair , supra, was a prosecution under the 
Medical Act, 1858, 21 and 22 Vict., cap. 90, sec. 41. Under this 
section it is provided that the Magistrate, failing payment of 
penalty and expenses, shall "grant warrant for recovery thereof 
" by poinding and imprisonment, such imprisonment to be for such 
" period as the discretion of the Sheriff or Justices may direct, 
" not exceeding three calendar months, and to cease on payment of 
" the penalty and expenses." The Sheriff having dismissed the 
petition with expenses, the complainer appealed to the First 
Division of the Court of Session. The respondents objected to 
the competency of the ajipeal on the ground that the Court of 
Justiciary was the proper Court of review, the proceedings being 
of a crinunal nature, as defined by the 28th section of the Sum- 
mary Procedure Act, 1864. The apj^ellant argued that the case 
did not fall within the said definition, because the penalty might 
be recovered, in default of payment, by civil diligence, viz., poind- 
ing, as well as by imprisonment for a limited period. The Court 
held the proceedings to be of a criminal nature, being of opinion 
that they were made so, in the sense of this section, by power 
being given to the Magistrate to impose a sentence of imprisonment 
for a limited period, and that they did not cease to be criminal 
because the Magistrate was also empowered to grant warrant for 
poinding the goods of the convicted person, although there might 
be some anomaly in the circumstance that the criminal Court had 
to be resorted to in a suspension of civil diligence. Lord Deas 
said (p. 247), after quoting a portion of section 28, "I do not see that 
" it can be taken out of one or other of these categories, simply 
" because poinding as well as imprisonment is ordered. The 
" authority to imprison is granted either as part or as the whole of 
" the punishment; and if nice distinctions were to be taken because 
" something else is included in the sentence besides imprisonment, 
" the effect would be, in place of diminishing the uncertainty 
" which that section of the Summary Procedure Act was intended 
" to remove, to render the subject more perplexing than ever." 
The appeal was accordingly dismissed as incompetent. 

^ The purpose of this section being merely to indicate the Court 
of review, the character of the offences charged is not altered so 
as to give those cases a criminal character which were not formerly 
criminal, — to the effect, for instance, of rendering the concourse 
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of the Procurator-Fiscal necessary, or excluding tlie evidence of Section 28 
the parties, &c. — See Kennedy v. CadenJiead, H. C, Nov. 25, amined as 
and Dec. 24, 1867, 5 Irv. 539. On the other hand, a case will be » witness 
held to be criminal quoad review if it falls within the definition ^g^j^^j 
here given, although there may be peculiarities in the procedure 
enjoined which would otherwise have pointed to its being civil ; 
as where recovery by civil diligence is authorised as part of the 
sentence — Forbes v. Adair , siipra ; or where the mode of proof 
allowed or enjoined is of a character not competent in proper 
criminal procedings. In Pa/rk v. Lord Stair, supra, the oath of 
the party was declared sufficient for conviction ; but as, in that 
case, a sentence of imprisonment for a limited period was authorised 
in default of payment, it would probably now be held to be 
criminal. In short, the sole test is the sentence which may compe- 
tently be pronoimced. If it may include a warrant of imprisonment 
in modum posnce for a limited period, either immediate or in default 
of payment, the proceedings are criminal ; if not, they are civil. 

29. Where by any Act of Parliament a Power is Sentence 
or shall be given to any Sheriff, Justices or Justice, ^udg^*^^ 
or Magistrate in the Exercise of Jurisdiction as a not to ex- 
Judge of Police, to take cognisance of Offences of^s^or""® 
punishable by Fine or Imprisonment, without any sixty 
Declaration being expressed or implied of thepHson^™' 
Powers of such Judge of Police in relation to the ™ent in 
Punishment of such Offences, it shall be lawful for w^ere 
such Sheriff, Justices or Justice, or Magistrate con- *^®^^ 
victing for an Offence of which he or they may are not de- 
lawfully take cognisance, to sentence the Person ^^^^ 
convicted to pay a Penalty not exceeding Five 
Pounds, or, in the Discretion of the Judge, to sen- 
tence him to be imprisoned for any Period not 
exceeding Sixty Days from the Date of Imprison- 
ment, and also to adjudge him to find Caution to 

keep the Peace for Six Months under a further 
Penalty of Ten Pounds, and in default of such 
Caution being found, to be Imprisoned for a 
further Period not exceeding Thirty Days. 

30. No Procurator-Fiscal or other Party prose- as to 
cuting for the Public Interest by Complaint, under ^ctions of 
the provisions of this or any other Act,^ shall be against 
liable to pay or be found liable by any Court in a p^oj^. 
greater Sum than Five Pounds as Damages for or tors. 
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SKcnoy3oin respect of any Proceedings taken or anything 
Actions of done on such Complaint, or on any Judgment fol- 
Damages lowiug on such Complaint, unless the Person pro- 
p^ubUc* secuting for Damages shall aver and prove that 
Prosecu- guch Proceeding was taken or done maliciously and 
without probable cause ; ^ but the Party suing such 
Damages shall not be entitled to have any Decreet 
or Verdict pronounced against such Procurator- 
Fiscal or other Party prosecuting, for any Damages, 
or Return or Repetition of Penalty or Costs, in 
case such Prosecutor shall prove at the Trial that 
the Party suing was guilty of the Offence in respect 
whereof he had been convicted, or on account of 
which he had been apprehended, or had otherwise 
suffered, and that he had undergone no greater or 
other Punishment than was assigned by Law to 
such Offence ; ^ and any such Prosecutor sued as 
aforesaid may at any Time put an end to the 
Action, in so far as not founded on Acts done 
maliciously and without probable Cause, by ten- 
dering Payment of the Sum of Five Pounds as 
Damages, with the Amount of the Penalty, if 
recovered, and the Expenses of such Action to the 
Date of the Tender.* 

^ The provisions of this section are confined to prosecutions by 
iummary complaint under this or other Procedure Acts, or under 
special statutes, and they do not, it is thought, apply to proceed- 
ings of a more serious natui*e. Accordingly, in Bell v. Black and 
Morriaony June 28, 1866, 3 Macph. 1026, and NeUon v. Black and 
MorrUon, Jan. 26, 1866, 4 Macph. 328, mentioned in the next 
note, this section was not relied on by the defenders. 

' Justices of the Peace are protected in a similar manner by 
"The Twopenny Act," 43 Geo. III., cap 141, sees. 1 and 2. This 
protection was extended by 9 Geo. IV., cap. 29, sec. 26, "to all 
" inferior Judges or Magistrates in Scotland in regard to any sen- 
" tence pronounced or proceeding had in any criminal trial ; " and 
by 11 Geo. IV. and 1 Will. IV., cap. 37, sec. 13, to "all acts 
" done by any such Judge or Magistrate in apprehending any 
" party, or in regard to any criminal cause or proceeding, or to 
" any prosecution for a pecuniary penalty." In regard to actions 
of damages against Justices in England, see 11 and 12 Vict., cap. 
44, sec. 13, and "Paley on Convictions," 6th ed., 480. The de- 
cisions pronounced in reference to these enactments may, with 
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advantage, be consulted in considering the operation of this Section 30 
section. When 

Its application is not so extensive as at first sight appears. If a "^^** , 
Procurator-Fiscal or other prosecutor acts within the scope of his ^^^^ ^,£ 
duty, and the procedure is legal and regular, the proceedings are probable 
privileged at common law, and he cannot be held liable in cause be 
dama£^s for an error in ludffment or a mistaken view of the facts, *^®''''®d 

• *f o f Ann. Tiro- 

unless malice and want of probable cause are proved. — Arbuckle v. ^^ / 
Taylor, May 1, 1815, 3 Dow, 160. In such a case statutory pro- 
tection is not required. If, again, he acts in a grossly illegal 
manner, — as by causing a person to be apprehended for an offence 
alleged to have been committed beyond the limits of his office 
{M'Crone v. Satoera, Feb. 10, 1835, 13 S. 443), or by causing a 
grossly illegal warrant to be executed {Strachan v. Stodda/rt, Nov. 
13, 1828, 7 S. 4, and Bell v. Black a/nd Morrison, June 28, 1865, 
3 Macph. 1026), or by charging as a crime that which is palpably 
not a crime, — malice and want of probable cause need not be put 
in issue ; and a protecting clause like this is unavailing, although 
in terms it applies, such cases not being << founded on acts done 
" maliciously and without probable cause." — See MUhollan v. Ber- 
tram and Others, Dec. 21, 1826, 5 S. 170; Strackan v. Stodda/rt, 
supra, and Richanrdson v. WUliamson, June 1, 1832, 10 S. 607, 
which were actions of damages against Magistrates^ in which 
" The Twopenny Act " was foiinded on in vain. 

This clause must therefore be intended to apply to an intermediate 
class of cases, the limits of which cannot be very precisely defined, — 
vi^. Where the prosecutor acts within the sphere of his duty, but 
makes mistakes in point of relevancy or form which, though suffi- 
ciently serious to lead to the complaint being dismissed or the 
conviction quashed, are not of a grossly illegal or irregular charac- 
ter; where, for instance, he prosecutes on a complaint which, 
after discussion at the trial or in the Court of review, is held to be 
irrelevant ; or where he puts in execution a warrant which, though 
otherwise legal, labours under some technical defect; or where 
irregularities taJce place, or incompetent evidence is admitted dur- 
ing trial. Even in such cases, or at least in many of them, it 
would appear that a prosecutor is protected at common law. 
The case of Mains v. MacLuUich and Fraser, July 9, 1861, 23 D. ifaiwx v. 
1258, was an action of damages against joint Procurators-Fiscal, ^^«<^^"^- 
brought in respect of a conviction obtained against the pursuer, on p^aser 
a complaint containing two alternative charges under the Night 
Poaching Acts, which had been set aside on the grounds — (1), 
That one of the charges was irrelevant, in respect it did not charge 
the accused with " unlawfully " killing game ; and (2), That the 
accused was convicted "of both charges," while the charges 
were alternative. — See 3 Irv. 533, Feb. 6, 1860. On the question 
whether malice and want of probable cause should be put in issue. 
Lord President M*Neill made the following valuable remarks (23 D. 
1261) : — " Mere failure of success on the part of the prosecution is 
•* not of itself a ground of action ; but there may be faUure under 

H 
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** cLmunstances which make it pretty obviotis that there was 
'* malice and want of probable cause in raising the action ; in which 
** case the party accused maj have his action after acquittal, on 
the ground of malice and want of probable cause. 
'' There is another class of cases where the libel maj be held to 
have been irrelevant, or thought to have been ambiguous. I 
am not prepared to say that, where a libel is found irrele- 
▼ant, it follows that the party who was accused — who was ap- 
prehended on the charge and then accused, and put to trial — 
is to have his action of damages merely because the libel was 
** found irrelevant. I do not think there is anv reason for that. 
'' There may, indeed, be such gross irrelevancy on the face of the libel 
** as should have deterred any man from stating the accusation, 
** and any Judge from proceeding on it ; — such as, if there were no 
*' statement about killing a hare at all, but only that A B on such 
'' a day went along the high road. That might have spoken for 
** itself; and in such a case it may not be necessary to Ubel malice 
'' and want of probable cause. But that is not the nature of this 
** case. It was a question of relevancy which the Court of review 
** were called on to decide. They did not sustain it, although the 
*^ inferior Court had done so ; and it may sometimes be a very 
'* difficult and nice question whether an indictment is relevant or 
'< not. In this case, the judgment of the Court of review went on 
** the grammatical construction of the sentence. The word 
** 'unlawful' was so placed that it covered only the immediate 
" sequence and not the whole charge ; and so things were averred 
'' which were held to be irrelevant ; but in regard to part of the 
chaige the complaint was held relevant. The conviction also 
was ambiguous, for it was a conviction on alternative chaiges. 
But that was the conviction of the Justices who pronounced 
*^ sentence upon it. 

** 1 think that a Procurator-Fiscal proceeding in regular course 
** is entitled to have such protection as to have it put on the pur- 
" suer to prove malice and want of probable cause. The statute 
** puts a duty upon the Procurator-Fiscal. In Scotland it is the 
" Procurator-Fiscal of Court who is required to institute a pro- 
** secution ; and in this case this prosecution does proceed at his 
** instance for the public interest. Therefore I think he is entitled 
** to that protection of having malice and want of probable cause 
" inserted in the issue. There is no palpable irregularity in the 
" proceedings so far as he is concerned." These views were fully 
indorsed in two recent cases — JRas v. lAnUm and the Bank of Scot- 
landf and Craig v. Feeblesy hereinafter noted (note 4). 

On this subject, however, judicial opinion has not been uniform. 
In BeU v. Black a/nd Morrison^ where the matter complained of was 
the execution of an illegal search warrant, the learned Judges seem to 
have been of opinion that where the warrant or other writ complained 
of is illegal (whether grossly so or not), the rule as to the necessity 
of proving malice and want of probable cause has no application. 
Lord Benholme said (3 Macph. 1030), "When a Judge grants a 
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" warrant which is vlt/ra vires, and that warrant is acted on by a 8bction«0 

" Procurator-Fiscal, the fiscal must be liable, whether malice and When 

" want of probable cause be averred or not. The presence of these ™^^* 

" elements may aggravate his liability, but are not necessary to it. "^*^|f®*"*l 

'' Indeed the only hesitation one has is just this, that cases may probable 

" be figured in which it might be a question of difficulty to say cause be 

" whether the warrant was or was not illegal, and in such a case aveired 

" it might be thought hard that a public officer should be held ^"p^''*'" 

" liable if he acted in bona fide. But the importance of having a 

" fixed rule must pi*event such considerations from influencing our 

" minds. If the pubKc officer here had any such excuse he will 

" have the benefit of it before the jury. Still it remains that the 

" act was illegal. The warrant, which was bad and illegal, was 

" acted on. And though it may prove hard sometimes on a public 

" officer, the line of distinction ought to be preserved. It must be 

'^ left to the jury to soften the consequences, if it appears that the 

'' conduct of the officer was such as indicated nothing more than 

*' rashness. On that ground, and considering that we are not now 

'^ so much deciding a peculiar case as defining a class, the inile 

" must be adhered to. In reference to the present case, its circum- 

" stances suggest no difficulty. My only doubt was in laying 

" down a general rule, which in particular cases might press hard 

'* on public officers. This is a flagrant case, but it has to be 

" decided on grounds which would include many cases where 

" no such recklessness appeared." And the Lord .Justice-Clerk 

(Inglis) expressed himself to the same effect (p. 1029), "It 

" is enough, however, for the case to say that it (i.e. the 

" warrant) is incompetent, in respect that the Judge grant- 

" ing it had no power to do so. Whenever this is the case 

" the party putting such a warrant into execution is liable 

" for the consequences. In this a Procurator-Fiscal is no more 

" privileged than any private person ; and, therefore, to require an 

^' allegation of malice and want of probable cause is against all 

" principle and all authority. What the defender means by 

" requiring want of probable cause to be inserted I do not under- 

" stand, and although I asked the question I got no answer. The 

" words have no meaning in a case of this sort. There can be no 

" probable cause for the execution of an illegal warrant . . . 

" There is a class of cases where a Procurator-Fiscal is protected, — 

" I mean when he prosecutes an offender, ad vindicta/m pyMicam, 

" for a criminal offence, and where the prosecution fails on the 

" merits, and it turns out that the offender is innocent. No 

" action of damages will lie against him for that, unless it be 

" averred that he acted maliciously and without probable cause. 

" But does the position of a Procurator-Fiscal in this case differ 

" from that of a private person 1 I think not. There is a protec- 

" tion given by law to every one prosecuting criminal offences. 

" The prosecutor may be pursuing for his own private satisfaction, 

" but he is none the less doing it for the advantage of the country, 

" and he is entitled to protection in discharge of this duty. 
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Section 30 ** Wliether there are any intermediate cases where a distinction may 

When ** be drawn between public prosecutors and private parties, is not for 

^^'^ " me to say, but I see no dLstinction in principle. On the ground 

wantcrf** " *^* ^^^ ^ ^ ^^® "^ ^ ^"^ illegal warrant, I think there is no neces- 

probable '* ^ty ^^^ ^^J averment of malice or want of probable cause. ' There 

cause be the warrant complained of was held to be grossly illegal ; but the 

averred observations of the learned Judges were not confined to such, a case. 

v^?"^ In Neig<m v. Black atid Morrison, Jan. 26, 1866, 4 Macph. 328, 

y ' arising out of the same proceedings, Lord President (il*Neill) 8ul>- 

Btark and »tantially adhered to the views which he stated in Mains v. M''Lu!- 

Mi/rrison, Uch and Fraser, He said (4 Mac{)h. p. 330), ^' It is not disputes! 

'^ that Procurators-Fiscal, who have certain duties to discharge in 

" reference to the ends of justice, are protected in the ordinarj* 

'' discharge of these duties, unless it can be shewn that they acted 

'' maliciously, and without probable cause. 

'^ But it is said that in this case it is not necessaiy for the 
'* pursuer to take this burden of proof upon him, because the 
'^ warrant which the defenders asked for and obtained was in itself 
'^ an illegal warrant, and being of that character was not a thing 
" which they, as Procurators-Fiscal, were entitled to ask ; and so 
it is argued that they had no privilege in making the statements 
u)M)n which they did ask it. 

*' That may lead to a question of great nicety, viz. how far a 

Procurator-Fiscal puts himself outwith that protection which he 

would oth^'wise have, by asking something which he is not 

'' entitled to have ; and that again may depend upon the nature 

'* of the illegality involved ui the demand. If it is out of all law 

'' and reason that a man's repositories should be searched, that is 

" one form of illegality. K, on the other hand, the objection is 

" merely that the premises ought not to have been searched in this 

particular form, that is another matter. The one relates to the 

substance of the proceedings ; the other to the want of formality 

" or the want of caution in carrying them out. In regard to 

'* illegality of the first kind I think the pursuer would be entitled 

'' to have an issue without malice and want of probable cause. 

'* In regard to the other I am of a different opinion." 

From the opioions delivered in Bell v. Black and Morrison, it 
appears that, in the opinion of some Judges of eminence, there exists 
a considerable class of cases, not involving a charge of gross negli- 
gence or illegality, in which at common law malice and want of 
probable cause need not be averred, yet in which substantial 
damages may be recovered. To this class the present section 
will apply. The defender may at any time put an end to such 
an action by tendering payment of X5 as damages, with the 
penalty, if recovered, and expenses to date of tender, unless the 
pursuer relevantly avers and offers to prove that the defender acted 
maliciously and without probable cause. 

But on the whole matter it would seem that the main practical 
effect of this provision is to furnish the defender with the means of 
obtaining a settlement in doubtful cases, or compelling the pui'suer 
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to take his line. The pursuer, if he desires substantial damages, Section30 
must do one of two things : He must either relevantly aver and When 
undertake to prove malice and want of probable cause, which is ^^^f^ 
usually a very heavy burden ; or he must make out that, in the ^^^^^^^^^^ 
circumstances condescended on, the defender is nob entitled to the probable 
statutory protection ; and this leads to two practical observations cause be 
on this section. Firstf If the pursuer intends or thinks he may averred 
have occasion to rely on malice and want of probable cause, he *°^,P^*^" 
should aver" them in his original summons or condescendence. 
From the provision at the end of the section it seems to be implied 
tliat he should do so, in order that the defender may see how far 
the action is " founded on acts done maliciously and without pro- 
" bable cause," and it may be doubted whether the Court in their 
discretion would allow an amendment. — See Dallas v. Mann, June 
14, 1853, 15 D. 746, and Cameron v. Hamilton, Feb. 1, 1856, 18 
D. 423. Secondly, The pursuer may aver malice and want of pro- 
bable cause, but object to put them in issue. In this event it would 
seem that, as the defender is entitled to put an end to the action 
(U any time, except in so far as founded on acts done maliciously, 
(fee, the pursuer, on a tender being made, must either accept it, or 
undertake proof of malice and want of probable cause, unless, of 
course, he can establish that the section does not apply ; and that 
it would not be competent to leave the question of privilege to 
arise at the trial, as is done in some cases. — See M* Bride v. Williams 
and Dalzell, Jan. 28, 1869, 7 Macph. 427. 

^ This provision is inserted to meet the case of the accused, No dam- 
though guilty, having been acquitted through want of evidence, or ages if 
of the conviction being quashed on some technical ground. The P*r*y 
defender will be entitled to a verdict if he proves (1) that the pur- proved 
suer was guilty of the oflfence charged (and for this purpose he may guilty, &c. 
lead all competent evidence, though not adduced at the former 
trial) ; and (2), that the punishment undergone by the piirsuer 
was not greater or other than that assigned by law to such offence. 
— Compare section 13 of 11 and 12 Vict., cap. 44, as to actions of 
damages against Justices of the Peace in England. 

* This provision was founded on by the defenders in two recent Prosecu- 
cases. In the case of Ras v. Linton and Tlie Bank of Scotland, ^^ ^^7 
March 20, 1875, 2 Rettie, 669, which was a case springing out of ^^^1^^^^"^ 
the suspension Roe v. Linton, noted supra, p. 79, the purauer by tender, 
contended that he was not bovmd to insei-t malice and want of ^^^ ^ 
probable cause in the issues, on the ground that the proceedings Lintonand 
were entirely illegal. The defender, founding on this seo- th^ Bank 
tion, tendered the statutory allowance of £5, which was not^^^^" 
accepted. The Court held that, apart from the statute, malice and 
want of probable cause must enter the issues. The Lord Justice- 
Clerk (Moncreiff) said, " The line of demarcation between a pro- 
" ceeding entirely without warrant of law, and one in which the 
" law has not been accurately carried out, is in some cases veiy 
" subtle. But I have no doubt in this case. We have a private 
" party laying an information before the competent authority, and 
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S«rnoii30 *< that authority taking Bte{)s to have the complaint investigate^!. 
Frosecn- « Ultimately it is found that the complaint is not relevant, not 
*o' ™*y " that it did not set forth what might be a crime, but that the acts 
to Mti^ " averred did not amount to the dime libelled. The question now 
by tender. '' ^y whether the defenders are liable without an averment of 
<< malice and want of probable cause. I think this is just such a 
case as requires proof of malice, even apart from the Act. A 
*' public officer in the disduu^ of his duty, although an error haK 
been committed, cannot be made responsible without an allega- 
tion of malice. The case of Bell v. Black ami Aforri^on, 3 Macph. 
1056, was very different. The ratio of that judgment was, that 
" the proceedings complained o£ had not even a colour of law. It 
" may turn out that the defenders knew things which ought to 
'< have prevented them acting as they did, but in that case it will 
" be easy to prove malice. Malice and want of probable cause • 
" must enter the issues." 
Crctigy, The still more recent cose of Craig v. Feeble, Feb. 16, 1876, 

PeebUtt. 3 Rettie, 441, arose out of similar circumstances. A Jus- 
tice of Peace Court convicted a person who held a public house 
certificate, in respect of his continuing to sell drink within the 
licensed premises, eight days after they had been rendered unin- 
habitable by fire. The conviction was aften^'ards suspended by 
the Court of Justiciary, on the ground that the Justices had mis- 
taken the law. (See Craig v. Feeble, June 16, 1875, 2 Rettie, 
Justiciary Cases, 30). This was an action of damages directed 
against the Fiscal by the i>erson accused. The Fiscal, defender, 
founding on this section, tendered £5 and the expenses of the 
action down to the date of tender. The pursuer did not accept 
the tender, and averred that the proceedings against him were 
taken maliciously and without probable cause. The defender 
pleaded that the pursuer's statements were not relevant. This 
plea the Lord Ordinary (Young) sustained, holding that although 
the condescendence contained an averment that the defender's 
proceedings were taken maliciously and without probable cause, 
nothing capable of being characterised as malicious or without 
probable cause was imputed to the Fiscal. In the course of his 
opinion, the Lord Ordinary said, " The expression * probable cause * 
" is not a happy one to use with respect to an opinion or judgment 
" on a question of law ; but using it here to signify that the view 
** of the law which the Fiscal maintained, and the Justices upheld, 
'* was not irrational, and was such as reasonable men in their posi- 
" tion (or indeed in any position), might excusably entertain and act 
" upon, I cannot hesitate to say that there was probable cause for 
"it. . . . I have only further to observe that section 30 of the 
" Summary Procedure Act is in my opinion inapplicable. It relates 
" only to the amount of damages recoverable in cases where malice 
" and want of probable cause are not, as here, essential to liability." 
The pursuer reclaimed and pleaded — ^first, that where the Fiscal 
had acted without warrant, a pursuer was not obliged to put malice 
and want of probable cause in issue ; and further, that there was 
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no instance of a pursuer being refused an issue, where he was will- SbcAon30 
iug to take an issue with the words, '' maliciously and without 
" probable cause." The Court adhered, holding that, even assum- 
ing that the pursuer was willing to put these words in issue, he 
had made no sufficient allegation of want of probable cause. The 
Lord Justice-Clerk (MoncreiflF) said (p. 445), " In the circum- 
** stances set forth by the present pursuer, it is clearly impossible 
" for him to prove want of probable cause. The question whether 
** there was probable cause for presenting the complaint was one 
'^ partly of law, upon the construction of the licencing statutes, 
** and partly of fact, partly also of legal inference from facts, on 
" which persons, whether skilled or not, might reasonably differ." 
The defender was accordingly assoilzied. 

In both these cases, it will be observed, that it was held, in 
accordance with the views of the Lord President in Mains v. Mac- 
Lidlich and Fraaer, that malice and want of probable cause were 
essential to the relevancy of the action. This section was there- 
fore inapplicable, and the tender was unnecessary. 

31. In Cases in which by any Act of Parliament Provigions 
the Provisions of an Act passed in the Eleventh and Jg victf 
Twelfth Year of the Reign of Her present Majesty, c. 43, not 
intituled An Act to facilitate the perfamiance of ^A^SioTbie to 
Duties of Justices of the Peace out of Sessions within f rocoed- 
England and Wales with respect to summary Convic- ^i^a. 
tions and Orders, are or shall be made^ applicable 

to Complaints or Informations under any such Act, 
the Provisions of the said Act of the Eleventh and 
Twelfth Year of Her Majesty's Reign shall not^ be 
applicable to any Proceedings imder such Act when 
instituted in Scotland ; but the Provisions of this Act 
shall be applicable to all such Proceedings as may, 
under the Authority of any such Act, be instituted 
before any Sheriff, Justices, or Justice, or Magistrate 
in Scotland.^ 

^ For instance, "The Poaching Prevention Act, 1862," 25 and 
26 Vict., cap. 114, sec. 4, and "The Poisoned Grain Prohibition 
Act, 1863, 26 and 27 Vict., cap. 113, sec. 5. 

2 In such cases, the Act is imperative, not permissive. 

3 The substitution of the provisions of the Scotch for those of 
the English Summary Procedure Act does not aifect the instance 
of a common informer authorised by the latter Act to sue for sta- 
tutory penalties. — Hamilton v. Girvan, June 15, 1867, 5 Irv. 439. 

32. The Proceedings in any Action or Complaint ?«>cced. 
for the Prosecution for Offences or Recovery of j^^^fn"™*^ 
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SBcnoN32 Penalties under any Act of Parliament may either 
pi^ribed ^® according to the Form prescribed by such Act, 
by this or OT any Act incorporated therewith, or according to 
^J^ the Form prescribed by this Act, or, where such 
Proceedings are before the Sheriff, according to the 
Forms prescribed by the first-recited Act* 

^ 9 Geo. lY., cap. 29. Previously, where forms of procedure 
were prescribed by the special Act, their use was imperative, and 
the summary procedure under Sir William Rae's Act, and under 
19 and 20 Yict., cap. 48, could not be used instead* The summary 
procedure under Sir William Rae's Act can now be so used in the 
Sheriff Court, to which sections 19 and 20 of that Act are con- 
fined; but the procedure under 19 and 20 Vict., cap. 48, cannot 
be substituted for procedure under the special Act in the Burgh 
and Justice of Peace Courts. 

Court of 33. It shall be lawful for the High Court of Jus- 

i^?coS3b *ic^^^ ^^^ ^^^ *^^ Court of Session respectively from 
of Session Time to Time to pass such Acts of Adjournal or 
powerto ^^^^ ^^ Sederunt as may be necessary or proper for 
pass Acts carrying into effect the Provisions of this Act, and 
nii^Mr*^ in particular to regulate the Expenses of Proceed- 
sedenmt. ings in the inferior Courts under this Act, and the 
Fees payable to Clerks of Court. 

Convic- 34. No Conviction or Judgment in pursuance of 
WOT^ts this Act shall be quashed for Want of Form,* and 
no* ^^ no Warrant of Imprisonment or for Poinding and 
2eW void' Sale, and no Extract of Judgment,^ shall be held 
ofV^* void by reason of any Defect of Form therein, pro- 
vided it be therein mentioned, or may be inferred 
therefrom, that it is founded or has proceeded on a 
Conviction or Judgment, and there be a valid Con- 
viction or Judgment to sustain the same. 

^ As to what constitutes want of form, see note 4 to section 5. 
By one of the bye-laws of a railway company, every passenger was 
required, under a penalty of forty shillings, to deliver up his ticket 
before leaving the company's premises, or else to pay the fare from 
the place whence the train originally started. In a prosecution by 
the railway company, with concurrence of the Procurator-Fiscal, 
founded on this bye-law, the Sheriff convicted the accused " of hav- 
** ing failed to deliver up his ticket," but said nothing about his 
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having refused to pay the fare. On a suspension having been Section 34 
brought (on the ground that the sentence did not meet or deal with 
the contravention charged), the company pleaded that the objection 
went to want of form, and so fell under this section. The Court 
suspended the sentence, the Lord Justice-Clerk (Inglis) observing 
(5 Irv. 209), '' I do not think this is a matter of form falling 
" under the 34th section of the Summary Procedure Act, I think 
" it is a matter of substance, because it may be that the Sheriif did 
*^ really think that failure to deliver up a ticket was an offence under 
" the bye-law in question." — Craig v. The Great Nofrth of Scotland 
Raikoay Company y H. C, Nov. 20, 1865, 5 Irv. 206. In Car- 
ruthers and others v. Jones, H. C, June 1, 1867, 5 Irv. 398, an 
objection that the conviction did not set forth the names of the Jus- 
tices before whom it was obtained was repelled. Lord Cowan ol>- 
served (p. 408) that the objection, being purely to want of form, 
was effectually met by this section; and that the names of the 
Justices were effectually supplied by their subscription of the con- 
viction, with the designation J. P. after them. 

2 A form of extract is given in Schedule (K), No. 9. Execution 
may proceed either upon the judgment and warrant itself, or upon 
an extract in that form. 

35. Every Action or Prosecution against anyV^^ta- 
Sheriff, Judge, or Magistrate, or against any Clerk l^ioL 
of Court, Procurator-Fiscal, or other Person, on 
account of anything done in any Case instituted 
under this Act,* shall be commenced within Two 
Months after the Cause of Action shall have arisen,^ 
unless a shorter Period is fixed by the Special Act,^ 
and not afterwards. 

^ As to what are proceedings " instituted under this Act," see 
sections 3 and 4. It is sometimes difficult to determine whether the 
proceedings complained of have been so in-egular as to deprive the 
defender of the statutory protection. The considerations and tests 
applied to this subject are substantially the same as those already 
discussed in regard to the necessity of proving malice and want of 
probable cause.' — See section 30 and notes. In Mwrray v. Allan , 
Nov. 29, 1872, 11 Macph. 147, a complaint instituted under the 
Summary Procedure Act charged a contravention t)f the Day 
Trespass Act (which authorises a Justice of Peace to grant warrant 
for the apprehension of a person accused before service of the com- 
plaint, " if he shall have reason to suspect from information upon 
" oath that the party is likely to abscond"), and set forth that the 
two persons accused were found trespassing in search of game, and 
ha<l refused to give their names or addresses. On a deposition on 
oath by one witness to the truth of these statements, a Justice of 
the Peace, before the complaint luwl been served, issued a warrant 
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8n7no!r35 for the apprehensiaii of the aociued, and they were aooordingly 
Limit*' apprehended. Five months thereafter one of the accused raised 
tton of 011 action of damages for wrongous apprehension against the com- 
'^^^''^ plainers' law agent and two officers of police, on the ground that 
the Justice was not entitled, under the Day Trespass Act, to issue 
the warrant of apprehension before the complaint was served, without 
having information on oath that the accused was likely to abscond. 
The defenders having founded on this section as excluding the 
action, the pursuer contended that it was inapplicable, in respect 
the proceedings were not under but entirely contrary to the pro- 
visions of the Day Trespass Act. The Court held (reversing Lord 
Mure's judgment) that although the proceedings had been irregular, 
there had not been such a deviation from the statute as to deprive 
the defenders of the protection of this section, and dismissed the 
action. Lord President (Inglis) said (p. 151), ^* I assume that a 
** wrong had been committed ; that is, that there was here a mis- 
*^ carriage of justice, for which the pursuer would have been 
'* entitled to ask the verdict of a jury if the action had been 
** brought in time. One might fancy cases brought under the Act 
*' where the wrong was of such a nature that the limiting clause of 
" the statute would not be held to apply at all. We have seen 
** cases where the complaint had so little connection with the Act 
** of Parliament that it would be a grievous wrong to apply the 
" limiting clause. If a man having obtained a warrant under the 
" Act proceeds illegally and by violence to apprehend the accused, 
*' and brings him before a Justice, the Act will not apply at all. 
** People may go so absurdly and extravagantly wrong as to put 
** themselves beyond the protection of the ste,tute ; or if he proceed 
" to arrest and poind without any warrant, no one can doubt that 
** he had no protection under the Act. Li order to plead the clause 
" of the statute the defender must show that he was apparently 
'* acting within its provisions. It is not easy to draw the line, 
'* but it is easy to describe extreme cases on either side. It is 
** easy to imagine how the slip of a pen might make the whole 
** proceeding null and void. The question is to which side of the 
'* line this case belongs. I have not much difficulty in saying that 
** this case belongs to the latter class and not to the former." 
(P. 152) , , . ** Can it be said here that the prosecutor has 
" gone so extravagantly wrong as to put himself beyond the limit- 
** ing clause of the statute V* 

A party is not entitled to protection merely because he believed 
bona fide that he was acting within the statute founded on. There 
must be reasonable grounds for his belief. — Cann v. ClipperUni, 
June 13, 1839, 10 Ad. and Ell. 582. Justice WiUiams said 
(p. 589), " Protecting clauses, like that before us, would be useless, 
*' if it were necessary that the person claiming their benefit should 
** have acted quite rightly. The case to which they refer must lie 
'* between a mere foolish imagination and a ])erfect observance of 
" the statute;. Here the defendant might, with some reason, believe 
*' that the faetH woro mich as would ontitlo him to protection." 
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3 As to the computation of the two months see Asldey v. Tlie Section 35 
Magistrates of Rothesay, June 20, 1873, 11 Macph. 708. There, Limita- 
uncler a statute (25 and 26 Vict., cap. 35, sec. 35 (Public Houses ^^^^^ 
Amendment Act, 1 862) requiring all actions arising from proced- 
ure under it to be commenced within two months after the cause 
of action had arisen), it was held that magistrates who were sued 
for damages on account of a decision pronounced on 1 5th April, were 
timeously cited by a summons executed on 15th June following. 

^ Where a period longer than two months is fixed by the special 
Act, the period specified in this section rules. — See Murray v. 
Allan, suj/ra. 

36. Whereas it is expedient that in Towns where Secretary 
there is no Prison it shall be competent to establish maytwue 
Places of Confinement for Prisoners undergoing o^era as 
short Sentences, without incurring the Expense of BuUdings. 
supporting a Local Prison : It shall be competent 

in any Town where there is no Prison, but where 
there are Police Cells, for One of Her Majesty's 
Secretaries of State to issue an Order declaring that 
such Cells or any Number of them, or that any other 
Premises in the Possession of the Administrators of 
the Police in such Town, shall be a legal Prison for 
the Detention of convicted Prisoners for any Period 
not exceeding Three Days ; and such Order shall be 
issued in the manner and subject to the conditions 
set forth in the Provisions of " The Prisons {Scot- 
*' land) Administration Act, 1860," in reference to 
Local Prisons, so far as the same are applicable to 
the Purposes of this Act. 

37. When any building, or part of a building, Provieions 
other than a Local Prison under the administration "pi^i^' 
of a County Board, is or shall be a lawful place *c., in 
of detention for Prisoners under short sentences, f^iy^to^ 
whether under the powers conferred on the Secre- Convicted 
tary of State by this Act, or in virtue of any public in'Sich" 
local Act, the Administrators of Police having ^''^®"''^"®*- 
charge of the same, and all persons in their employ- 
ment, shall, in respect to such buildings or part of 

a building, be subject to the rules for Prisons in 
Scotland, as authorized in the said Prisons Adminis- 
tration Act, and to all the provisions of the said 
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Act relating to the discipline and management of 
prisons, and the transmission of returns, as if such 
administrator were a County Board. 



SCHEDULES referred to in this Act. 

SCHEDULE (A).^ 

1. Complaint for Offence at Comnuni Law. 

Under the Summary Procedure Act, 1864.^ 

Unto the Honourable Her Majesty's Justices of 
the Peace for the County of 
[or Sheriff of the County of 
or Magistrates of the Burgh of 
a^s the ca^e may he']. 
The Complaint of A B, Procurator-Fiscal of 
Court [or other Party entitled^ to prosecute 
with his Concurrence] : 
Humbly showeth, 
That J K [Desi(/7iati()?i] has been guilty of the 
('rime of^ Actor, or Art and 

Part, in so far as [here state the Particulars of the 
Offence] : ^ 

May it* therefore please your Honours [or 
Lordship] to grant Warrant to appre- 
hend ^ the said J K, and bring him before 
you [or to cite ^ the said J K to appear 
before you] to answer to this Complaint, 
and thereafter to convict him of the said 
Crime, and to adjudge him to suffer the 
Pains of Law.® 

According to Justice. 

A B [Signatui^e of Public Prose- 
cutor ^ or of Private Pro- 
secutor, with Concun^ence 
anneooed.] 

* No material alteration is made by the Act as to the structure 
or requisites of a summary complaint ; and, accordingly, the rules 
formerly recognised in the construction of such instruments apply 
to the foi-ms here given. These forms ai-e substantially the same 
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as those in Schedule C of Sir William Kae's Act. No notice need Schedulk 
be given of documents or other articles of evidence to be produced, (^)» ^°* ^• 
and no list of witnesses need be annexed. — Alison, ii. 48. The Complaint 
form is simple and not encumbered with technicalities, but it is ** ^°j^" 
the skeleton of a proper criminal charge, and must be correctly 
filled up in every essential particular. 

^ This heading, even if not essential, shoiild always be prefixed. Heading 
The consequences of bringing a complaint under the Summary Pro- ^^ 9°™" 
cedure Act are so serious ^at the accused is entitled to notice. P***"** 
"Where parties are acting under a limited statutory authority, 
" they are bound to show on the face of the proceedings that they 
" are acting within their authority," per Coleridge, J., in Eastern 
Counties Railway Company v. Overseers of MouUon, 25 L. J. 
(N.S.), M. C, 49.— See also King y, WaveU, 1 Dougl. 116. In 
Gait v. Ritchie, H. C, July 16, 1873, 2 Couper, 470, one objection 
to a conviction was that the complaint did not bear this heading. 
The Court did not call for an answer on this point, but quashed 
the conviction upon another ; possibly the importance of the ques- 
tion was lost sight of among the numerous objections urged. In 
Murray v. Allan, supra, Lord-President (Inglis) regarded this 
heading as important. — 11 Macph. p. 151. 

^ As being the person directly injured, or as having such an Instance, 
interest as is required by law to entitle him to prosecute. — 
Hume, ii. 125; Alison, ii. 111. 

* It is a general rule of construction of statutory forms, that Descrip- 
" where a blank is left for inserting the offence, the same accuracy *^?^ ^^ 
" is required in the description of it as in other cases." — Paley on charffed 
" Sximmary Convictions," 5th Ed., p. 167. It is also a general rule 
in regard to summary complaints, that in all essential particulars 
(and the description of the crime charged is one), the same accuracy 
is required as in an indictment. Accordingly, what is chai*ged 
must be a crime, and must be accurately described. If tlie crime 
possesses a proper nomen juris, such as theft, assault, or the like, 
it will of course be sufficient to insert it ; but if an innominate 
offence is charged, or if the prosecutor, as he is entitled to do, pre- 
fers to substitute a full description of the crime for a nomen juris, 
the description must be complete and contain all the elements of a 
crime cognisable by the law of Scotland. — See Hume, i. 327-8 and 
496, and ii. 169; and Bell's Notes, 174. As to what is required 
in charging innominate offences, see the cases of James MiUer, 
H. C, Nov. 24, 1862, 4 Irv. 238 ; and Micliael Hinchy, Perth, 
Sept. 30, 1864, 4 Irv. 561. 

Two or more crimes may be charged alternatively, if it is 
doubtful which will be established by the evidence. And gene- 
I'ally, in so far as regards the description of the crime, the same 
rules and decisions are applicable alike to summary complaints and 
indictments. — See Hume, ii. 168, et seq. ; Alison, ii. 228. 

^ Every material circumstance must here be set forth ; the time Particn- 
and the place must be stated with as great particularity as possible; ^^" ^^ 
and although no technical form of words need be used, the matters ®*'*''8®' 
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SCREDULB 

(A), No. 1. 

Complaint 
at com- 
mon law. 

Warrant 
for appre- 
hension. 

Service 
of Com- 
plaint. 



"The 
pains of 
law.'' 



Designa- 
tion of 
Prosecu- 
tor. 



alleged agiiinst the accused must be such as to constitute the crime 
charged. 

® That is, if not already in custody. Where the acctised is taken 
in the act, or in cases of urgency, a signed information is not 
required before apprehension. — Hume, ii. 77 ; Alison, ii. 121 ; and 
M'Vie and Linch v. Dyke8, May 28, 1856, 2 Irv. 429; and see 
sec. 6, supra, p. 81. 

^ Where the accused is apprehended under a warrant, or is in 
custody, service of the complaint is not essential, but should be 
made if it is intended to proceed to trial at once ; as 'otherwise 
the accused, on being brought before the Court, may require a copy 
of the complaint, and an adjournment for 48 hours. — ^ee sec. 11, 
supra, p. 87 ; and Alison, ii. 48. 

® Under this form it is not necessary, as it is under Schedule 
C of 9 Geo. IV., cap. 29, to specify the punishment concluded for; 
but the pains of law competent to follow on such a complaint are, 
of course, restricted to those mentioned in the recited Acts. 

® Although perhaps not essential (see M' Vie and Linch v. Df/keSy 
supra), the designation of the public prosecutor, or at least the 
letters P. F., should be added to his signature. 



2. Coviplaint praying for Conviction in Ternh^ of 
Act, and for Imprisonment or Forfeiture} 

Under the Summary Procedure Act, 1864. 

Unto the Honourable Her Majesty's Justices of the 
Peace for the County of [or Sheriff 

of the County of ^ ^ Magistrates of 



the Burgh of 



]• 



The Complaint of A B, Procurator Fiscal of 
Court [or other Party entitled to prosecute^ : 

Humbly showeth, 
That J K [Designation'] has contravened the Act 
[or has been guilty of an Offence within the Mean- 
ing of the Act] [specify the Act or Acts\^ in so far 
as [state Particmars of Contratention or Ofence\^ 
whereby the said J K i^ liable [state shortly the 
Nature of the Forfeiture or Penalty and ths Alter- 
nativej^ 

May it therefore please your Honours [or Lord- 
ship] to grant Warrant to apprehend the 
said J K, and bring him before you [or 
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to cite the said J K to appear before schedule 
you] to answer to this Complaint,^ and J^|^ ^^^^^ 
thereafter to convict him of the aforesaid under 
Contravention, and to adjudge him to suf- statute. 
fer the Penalties provided by the said Act 
[or Acts, or any of them.] 
[Where a Warrant ad factum prcestaiidum is 
desired y it must be specially prayed for.^ 

According to Justice. 

A B [Signature of ComplainerJ] 

^ In prosecutions iinder penal statutes, summary complaints are Strict con- 
as strictly construed as indictments or criminal libels in regard to struction. 
ev^erything pertaining to the substance of the charge or the juris- 
diction of the Judge, — ^for the twofold reason that an offence is 
created and a punishment imposed whidi did not previously exist 
at common law, and that the accused's right to be ^ed by jury, or 
on a criminal libel without a jury, is taken away by summary pro- 
ceedings being directed or authorised. 

^ It is not necessary at this part of the complaint to quote the Reference 
" Act or section founded on. It is sufficient simply to refer to the to Act 
' section {Bi/mes and others v. Dick, H. C, Feb. 23, 1853, 1 Irv. ^^^^*- 
',145), or even to the Act gener^Y(HoUa7id v. The Gauchalland 
nCoal Company, H. C, Dec. 277^867, 5 Irv. 561, and Gait v. 
Ritchie, ^vXj 16, 1873, 2 Couper, 470); unless it is necessary to . 
specify the section in order to point out and define the offence in- 
tended to be charged (per Lord Justice-Clerk Inglis in Thomson v. 
. Wao'dlaw, H. C, Jan. 23, 1865, 5 Irv. 49). But if the complainer 
• professes to quote or to give the substance of the section founded 
on, he must do so fully and accurately. K he founds on the wrong 
section (Hopton v. Wicks, H. C, March 5, 1858, 3 Irv. 51), or 
. only partially quotes the appropriate section when the part omitted 
is essential {Thomson v. Wa/rdlaw, supra), the proceedings will be 
quashed. 

The easiest if not the best way is to say that the accused '^ has 
" contravened the Act (or a particular section of it) in so far as," 
<!^c. This frees the prosecutor from the risk of misquotation or 
omission, at least in one limb of his complaint; but it will be 
seen that the difficulty is only deferred, and arises in a shape 
quite as formidable when the complainer comes to state the par- 
ticulars of the contravention and the nature of the penalty. 

^ In regard to the requisites of a statutory charge the following 
points may be noted : — 

(1), In statutory charges, even more than in complaints at com- Requisites 
mon law, it is necessary to be precise as to time and place, of.etatu- 
Not only must fair notice be given to the accused, but it is ^^ 
right that i% should appear upon the face of the complaint that it ° ^^ 
is brought within the time limited by statute, and also that the 
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Schedule offence charged was committed within the jurisdiction of the 
(A), No. 2. Magistrate. Again, in some cases (e,g, under the Game and 
Requisitea Public Houses Acts), time is of the essence of the x;harge. 
of statu- ^2)^ In stating the particulai's of the contravention charged 
charge. ^^ complaint must be framed with strict reference to the terms 
of the special Act. Where the Act describes the offence in detail, 
the words of the Act should be followed, care being taken to dis- 
tinguish when more offences than that to be charged are described 
in the section founded on. But where the Act describes the offence 
in general terms, which, construed literally, include matters mani- 
festly not within the intent of the Act, it has been held not to be 
sufficient to use the words of the Act in describing the contraven- 
tion. — Per Lord Manstield in Rex v. Cordeuy 1769, 4 Burr. 2,279; 
Paley on " Summary Convictions," 5 Ed. 212, et seq., and Tunier^s 
Case, June 1, 1846, 9 Ad. and Ell., Q. B. 80. To obviate objec- 
tions on this head, it is sometimes enacted that the description of 
the offence in the words of the Act shall be sufficient in law. — See 
34 and 35 Vict., cap. 112 ("The Prosecution of Crimes Act, 
1871 "), sec. 17. Where there is no such statutory provision the 
complaint must state the particular overt act fallii]^ under the 
general description which is charged against the accused, and the 
act so stated must constitute an offence within the spirit of the 
statute ; for " if the fact, as charged, may be consistent with the 
" innocence of the prisoner, no offence is charged," — Per Williams, 
J., 9 Ad. and Ell., Q. B. 91. 

The complaint should state in express terms every essential 
ingredient or qualification required by the statute. Thus, where 
the statute sets forth certain qualities or qualifications as being 
essential to the offence, it must be closely followed. If the acts 
struck at are described as being done " knowingly" (Eex v. Jtikes, 
8 T. R. 536, and John Anderson, H. C, Dec. 14, 1846, Ark. 187), 
or "wilfully, maliciously, and unlawfully" {James Affleck, H. C, 
May 23, 1842, 1 Broun, 354), or "with intent to defraud," or 
" for the purpose of taking or destroying game or rabbits," — ^these 
))hrases must appear in express terms in the complaint. Any 
omission in this respect may be fatal, and it is not safe to sub- 
stitute other words, however similar in meaning they may be. — 
(John Anderson, supra). 

In the recent case of Arthur v. Peebles, H. C, June 30, 1876, a 
complaint, brought under the Summary Procedure Act, charged 
the suspender with having committed two offences within the 
meaning of the first section of the Day Trespass Act, 3 Will. IV., 
cap. 68, " by entering or being, without the leave of the proprietor, 
" in and near certain lands," in the parish of Old Monkland, " in 
" search or pursuit of game," &c. The Justice, after proof, con- 
victed the accused of " the offence charged," and sentenced him 
to pay a penalty and expenses, and, in default of payment, ordained 
immediate imprisonment. 

This conviction and sentence were suspended by the High Court 
of Jiisticiary. The Court held that the words of the statute, viz. 
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*' by entering or being upon," or words exactly equivalent, should Schedule 
have been used in the complaint ; that the words " in and near" (^)' ^/^- ^' 
were misleading, and calculated to induce a belief that conviction Req™*t«" 
was competent on evidence of the accused having been " near," but ^ 
not ''upon" the lands, which is not an offence under the statute ; charge, 
and that the conviction being '' of the offence charged," must be 
held to have proceeded partly upon this assumption. 

The objection was not technical, if it be true, as was alleged, 
that the accused was not proved to have been upon the lands at 
all, and that he did not leave the road, but hunted the field with 
dogs. 

Some important observations were made by Lords Young and 
Craighill as to the necessity of closely following the words of the 
statute in framing a statutory charge. The conviction might 
perhaps have been sustained, if, instead of being general, it had 
discriminated, and convicted of being " in the lands ;" but this is 
by no means certain, and it appears to be the fair result of the 
authorities just referred to that the exact words of the statute 
should be used in charging a statutory offence. 

(3), Any exemption, excuse, or qualification, which is adjected 
to the description of the offence in the enacting clause, or incor- 
porated by reference, must be distinctly and positively negatived 
in the complaint ; but this is not necessary if. the proviso in ques- 
tion is stated separately in another clause of the same statute, or 
in another statute, or even in the enacting clause itself, provided 
it is distinctly separable from the description. — See Steel v. Smith, 
I B. and Aid. 94, and Okes' " Magisterial Synopsis," i. 133. In 
the latter caae, it will lie upon the accused to prove the exemption. 
— See also Paley on " Summary Convictions," 6th Ed. p. 220-232. 
It must be remembered, in dealing with English authorities on 
this subject, that, especially since the passing of the English Sum- 
mary Procedure Act, 11 and 12 Vict., cap. 43, the writ looked to 
by the Court of review as containing the charge upon which the 
accused has been convicted, is not the information or complaint, as 
with us, but the conviction, which contains, or ought to contain, 
the whole grounds of the Justices' adjudication, including the charge 
against the accused. 

^ If the complainer professes to state the nature of the forfeiture Statement 
or penalty, he must also state the alternative if there is one, so that of penalty ; 
the Magistrate may have fully before him the various penalties or J?*®™*" 
punishments which it is within his power to impose. — Thomson v. ^^^^ |*"^ 
Wardlmo, H. C, Jan. 23, 1865, 5 Irv. 45. But it appears to be sufii- stated 
cient to state that the accused is liable in the penalties set forth in also, 
certain sections, or a certain section, of the Act, or to pray that he 
may be adjudicated upon under certain sections — Holland. y. The 
Gcmchallafid Coal Co., Dqc. 24, 1867, 5 Irv. 561 ; and GcUt^ v. 
Eitchie, H. C, July 16, 1873, 2 Couper, 470. In the case last 
named, the complaint prayed that the accused should be *<sum- 
** moned and adjudicated upon under sections 4 and 9 of the 
" Master and Servant Act, 1867." It was objected that the dif- 

I 
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ScHKDiTLB ferent alternatives competent to the Justices were not properly 
< A), No. 2. get forth ; and the cases of Thomson v. Wa/nUaw, and Bcdrd v. Rose, 
^blta*^ Ayr, Sept. 27, 1865, 6 Irv. 200, were referred to. In reference to 
^ " ' the case of Thomson v. Wwrdlaw, Lord Justice-Clerk (MoncreifF) said 
charge. (p> ^74)> "The prayer in the complaint in that case was misleading;" 
and (p. 477), " In regard to the objection that all the altematiyes 
" competent to the Justices to adopt upon conviction were not set 
" forth in the complaint, I believe your Lordships are of opinion 
" with me that the case of Thomson v. Wardlaw, H. C, Dec. 23, 
** 1865, relied upon for the suspender, must now be held to have 
** proceeded on the ground that the statement of the alternatives 
" open to the Justices under the statute there libelled, contained 
** in the prayer of the complaint, was misleading ; and that the case 
" of Holland v. The GcmchaUand Coal Company, H. C, Dec. 24, 
'^ 1867, establishes that a complaint praying, like the present, that 
*' the employed be summoned and adjudicated upon under section 
" 9 of the Master and Servant Act, 1867, is unobjectionable." 
Teims of ^ The terms of the prayer; and of the warrant to follow upon it, 
prayer. .^| depend upon the circumstances of the case and the terms of 
the statute founded on. Some statutes expressly authorise appre- 
hension without a warrant ; for instance, the Day Trespass Act, 
2 and 3 Will. IV., cap. 68, and the Merehant Shipping Act, 17 
and 18 Vict., cap. 104, sec. 246. — See Okes' "Magisterial Synopsis," 
vol. i. p. 141. If the accused is in custody, the complaint will 
pray that he brought before the Magistrate. If he is not in cus- 
tody, it will depend upon the terms of the special statute whether 
it is competent immediately to grant a warrant for his apprehen- 
sion, or whether it is necessary in the first instance to grant war- 
rant for his citation. Even where apprehension in the first 
instance is competent, the Magistrate has a discretionary power of 
granting a warrant for the citation of the respondent in place of 
a warrant for apprehension — see section 6, sitpra, p. 81 ; and 
this course will probably be followed where the respondent is 
known to be law abiding, especially where only a money penalty 
is sued for. 

gHEDULs SCHEDULE (B). 

Oath of Verity. 

At the day of in presence 

of 

Copipeared A B, the Complainer, [or a credible 
Witness, as the Case may he,\ who being solemnly 
sworn, depones that what is contained in the fore- 
going Complaint is true, as he shall answer to God. 

E Signature of Complainer or Witness.'] 
Signature of Judge,'] 



SCHEDULES (c) & (d) — ^WARRANT FOR CITATION, &C. 131 



SCHEDULE (C). schebctlk 

Warrant for Citation of Respondent. 

The Justice [or Sheriff, or Magistrate, or Clerk 
of Court] grants Warrant to Officers of Court to 
serve a Copy of the foregoing Complaint and of this 
Deliverance upon J jST, Respondent, and to cite 
him to appear personally to answer thereto at 
[Court House or Place] upon the day of 

, at o'clock noon, with 

Certification, and also to cite Witnesses or Havers 
for both Parties for all diets in the Cause.* 

[Signature of Judge or Clerk of Court.'] 

SCHEDULE (D). schedule 

^ ^ (D). 

1. Wan*antfor Apprehension of Respondent in 

the First Instance. 

The Justice [or Sheriff or Magistrate] grants 
Warrant to OflBcers of Court to search for and 
apprehend J K, Kespondent, and, if necessary for 
that Purpose, to open any shut or lockfast Places, 
and to bring him before any one or more, as may 
be competent, of Her Majesty's Justices of the 
Peace for the County of , [or the Sheriff 

of the County of , or a Magistrate of the 

Burgh of ,] to answer to the foregoing Com- 

plaint at [Court House or Place], and in the mean- 
time to detain him in a Police Station House or 
other convenient Place, and also to cite Witnesses 
and Havers for both Parties for all Diets in the 
cause.* 

[Signature of Judge.] 

m 

2. Warrant for Apprehension of the Respondent 

in the Second Instance. 

The Justice [or Sheriff or Magistrate], in respect 
./ K, Respondent, has failed to appear to answer 
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ScHBDULK to answer to the foregoing Complaint after being 
^^" duly cited to this Diet, grants Warrant to OflScers 
for*A^re. of CouTt to seaTch foT and apprehend the said 
bonsion. J j^^ g^^j^ jf neccssary for that Purpose, to open 

any shut or lockfast Places, and to bring him before 
any one or more, as may be competent, of Her 
Majesty's Justices of the Peace for the Coimty of 
[or the Sheriff of the County of , or 

a Magistrate of the Burgh of ,] and in the 

meantime to detain him in a Police Station House 
or other convenient Place, and also to cite Wit- 
nesses and Havers for both Parties for all Diets in 
the Cause.* 

[Signature of Judge. 1^ 

* [A Warrant to search for stolen Goods or other 
Search Warrant may be prayed for in the 
Complaint, and included in the Warrant of 
Citation or Apprehension, if otherwise com- 
petent.']^ 

^ The application for and granting of a search warrant are 
matters of considerable delicacy, calling for the careful consideration 
both of prosecutor and magistrate ; the more so that, according to 
the law of Scotland, it is not necessary that such a warrant should 
proceed on the oath of the applicant, or of any other party, and 
that, if granted, its execution is usually intrusted to the discretion 
of a sherijOT-officer or constable. 

A search warrant, general in its terms, both as to the goods 
stolen and the houses to be searched, is illegal. '' It is a different 
** and a far more exceptionable sort of warrant which is general as 
'' to the person charged, and commands the bearer to apprehend all 
" persons suspected of the matters there set forth, or to make 
« search everywhere for stolen goods or the like. For, under a 
" warrant of this shape, everything is conmiitted to the judgment 
** and discretion of tlie officer ; which is very dangerous, and may 
" prove the occasion of great abuses.'' — Hume, iL 78. "The 
" search warrant must be special as to the goods intended to be 
** searched for, or at least the felony which it is intended to eluci- 
'* date and bring to punishment by the warrant craved for ; but 
it does not appear to be indispensable that it should set forth the 
particular house meant to be searched for these goods, any more 
atuji the particular place where the criminal is suspected to be con- 
" cealed. It seems, in short, to be a sufficient authority to search 
** for the goods specified, taken on the felonious occasion charged, 
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** everywhere, in the same manner as it is sufficient warrant to Sohbdulb 

" search for the individual suspected wherever he is to be found." i^)- 

. . . " Beyond all question, a warrant is illegal which should Search 

" authorise officers to search everywhere for stolen eoods generally, ^{"^ants, 

wben com* 
" without specifying either the goods sought for or the houses sus- petent. 

" pected. If the former is not known and specified, the latter 

" mUst be enumerated by place and name." — ^Alison, ii. 146, 147. 

Accordingly, in Webster v. Bethune, H. C, Feb. 7, 1857, 2 Irv. 
596, a search warrant, which contained no statement as to the time 
when, or the person by whom, the articles had been stolen, or as to 
the houses to be searched, was suspended as illegal. 

When the articles to be searched for are not stolen goods still 
more care is required. In Bell v. Black and Morrison, H. C, Jan. 30, Bell v. 
1865, 5 Irv. 67, joint Procurators-Fiscal, in the course of taking a Black and 
precognition against a person named Pringle, on a charge of conspii^ Morrison, 
ing to murder, <Ssc., presented a petition to the Sheriff stating that cer- 
tain persons other than Pringle, particularly the suspender Bell, had 
been engaged in the said conspii*acy, and that they (the petitioners) 
had reason to believe ** that written documents and otiier articles 
" referring to and connected with the said conspiracy " were in the 
possession of Bell and othera. The prayer was " to grant warrant 
*' to officers of Court and their assistants to search the dwelling- 
'' house, repositories, and premises at Glenduckie, occupied by the 
*^ said John Bell, &c., . . . for the said written documents, 
** and all other articles tending to establish guilt, or participation 
*' in said crimes, and to take possession thereof, to be produced be- 
" fore your Lordship ; or otherwise to do in the premises as to your 
" Lordship shall seem proper." 

The Sheriff-substitute granted warrant " to search the dwelling- 
" houses, repositories, and premises " as craved. 

This warrant was executed on the following day. Bell brought 
a suspension of the warrant, and the Court of Justiciary suspended 
it as illegal, on the following grounds, as stated in the opinion of 
Lord Justice-Clerk (Inglis), pp. 63, 64: — (1), That none of the five 
parties against whom the warrant was granted were under charge, 
or had notice of the application for or granting of the warrant ; 
(2), That there was no proper limitation as to the kind of papers 
to be searched for ; and (3), That the execution of the warrant was 
intrusted absolutely and without control to ordinary sheriff-officers 
and their assistants. 

The last seems to be the strongest ground of judgment, and 
that it was so regarded by the Bench appears from the report of 
an action of damages which arose out of these proceedings, viz. 
Nelson v. Bla4ik and Morrison, Jan. 26, 1866, 4 Macph. 328. It 
was observed from the Bench that a legal warrant might have 
been granted, on the Procurator-Fiscal's petition, if the warrant 
had been limited to a search for particular documents, or if it had 
been appointed to be carried out under proper supervision. The 
Lord-Presi4pnt (M'Neill) said (p. 330) : — " I think it was compe.- 
" tent for the Sheriff, under this application, to grant a perfectly 
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Schedule " legal warrant. For example, if he had limited the search to 
(D).- « particular documents, or appointed it to be carried out at the 

Search « sight of the Sheriff himself, I cannot say that there would been 
whemc^- " ^^^ illegality in such a warrant. That has not been done. But 
potent. ** ^^ ^^^^ ^^^ follow that the defender's application was out and out 
*^ and in substance contrary to law." Lord Deas said (p. 331) : — 
BeU y. '' Looking at the case in that light, I agree with your Lordship 
Black and « that this was an application under which a perfectly legal warrant 
Morrwon, « might have been granted ; and I think that. if the qualification sug- 
** gested by your Lordship had been introduced into the warrant, 
« viz. that it was to be executed at sight of the Sheriff or Sheriff- 
** substitute, it would have been difficult to say that any objection 
'^ to it remained — ^particularly keeping in view that the charge as 
** to which evidence was sought was a charge of conspiracy against 
<< a number of individuals, some of whom were known, and some 
" were not known ; and, although the pursuer was not then actu- 
** ally apprehended, and under charge for this conspiracy, it is 
** stated in the body of the petition that documentary evidence had 
'* already been recovered which shewed that he was one of the 
" parties engaged in the conspiracy. I think that^ in a case of that 
'< kind, a perfectly legal warrant might have been granted under 
'^ this petition ; and I see nothing in the judgment of the Court 
" of Justiciary inconsistent with this view, or with what has now 
" been expressed by your Lordship." Lord Ardmillan, who was 
one of the Judges who decided the suspension, vindicated that 
judgment on the following grounds (p. 332) : — " The crime charged 
« was a coiiBpiracy, and the writing of threatening letters, and an 
** attempt to take the life of the Be v. Mr Edgar and Mr Ballingal, 
** farmer in Dunbog ; and in the investigation of that offence, 
" involving the very serious element of conspiracy, the public pro- 
" secutor is entitled to support. But at the same time a general 
" warrant for a sweeping and indefinite search in the dwelling- 
" house of a person not put under charge, for written documents 
" in regard to which there is this peculiarity, that they must be 
" read before it can be iseen what they instruct, is a very strong 
*' and startling procedure ; and, if granted at all, such a warrant 
" should have been accompanied by some security against oppres- 
'^ sion, and against the violation of private confidence. The most 
" secret and sacred writings were or might be exposed to the per- 
" usal of a sheriff-officer and his concurrents; and the personal 
" attendance of the Sheriff, or some person of discretion and 
** authority, to sui)erintend the search, and to inspect and select 
" the documents, was, in my opinion, necessary to secure the fair 
" execution of the warrant, and to prevent its having oppressive 
** consequences. The illegality of the warrant lay in the absence 
** of such securities. 

" I am not prepared to say that a general search warrant for 
** articles of evidence, and, among other articles, for written docu- 
" ments tending to instruct an occult conspiracy, coul4 not, in any 
" case, be granted to the public prosecutor against parties named 
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" in the petition, if accompanied by proper securities against Schedule 
" oppressive execution. I agree with your Lordship that such a (^)- 
" warrant might have been legally granted. No such case was Search 
" presented to the Court of Justiciary, or is now here. This war- ^JJ^^^J. 
" rant is without restriction, limitation, or security against prying petent. 
" curiosity, or reckless violation of confidence, and, as taken and 
" executed against Bell, it was illegal.'* 

By sec. 16 of 33 and 34 Vict., cap. 112 (The Prevention of. 
Crimes Act, 1871), a limited power is given to the chief officer of 
police (defined to be in Scotland the chief constable or other officer 
having chief command of the police. in the police district) to autho- 
rise any constable in tvriting, and without specifying any particular 
property, to search for stolen property, or any property which he 
(the chief officer) may believe to have been stolen ; and for that 
purpose to enter and search any house or other premises, in the 
same manner as if he had a regular search warrant. But this 
power is confined to two cases. 

" First, When the premises to be searched are, or within the 
" preceding twelve months have been, in the occupation of any 
" person who has been convicted of receiving stolen property, or of 
" harbouring thieves ; or, 

" Second, When the premises to be searched are in the oocupa- 
" tion of any person who has been convicted of any ofience involving 
^* fraud or dishonesty, and punishable by penal servitude or im- 
" prisonment." 

In England (apart from the provisions of the Prevention of Crime English 
Act, 1871, or oUier special enactment), a search warrant is only procedure 
granted after oath by the applicant that the goods to be searched ** *^, 
for have been stolen, or that he has reasonable grounds for sus- warrants, 
pecting that they have been stolen ; and that he has reasonable 
grounds for believing that they are in the house or premises of a 
particular person named. 

The warrant must be granted by a Magistrate of the jurisdiction 
in which the premises to be searched are situate ; it is directed to 
a constable who may act within his own or the adjoining county. 
The premises to be searched should be specified ; and the search 
should be directed to be made in the daytime, unless there be 
some strong reason for doing otherwise. — ^Archbold's " Justice of 
" the Peace," 7th Ed. ii. 1813. 



SCHEDULE (E). schedule 

(E). 

1. Warrant for the Appreherision of a Witness in 

the First Irtstance. 

The Justice [or Sheriff or Magistrate], in respect 
it has been made to appear to Imn upon Oath that 
E F [Designation~] is likely to give material Evidence 
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Schedule for the Prosecution in the foregoing Complaint [if 
A ^ ro- '^^ Complaint is on a separate Paper, describe it by 
h^non of the Names of the Parties and Date of Presentation], 
Witness, and that it is probable that the said J? F will not 
attend to give Evidence without being compelled so 
to do, grants Warrant to Officers of Court to search 
for and apprehended the said E F, and, if necessary 
for that Purpose, to open any shut or lockfast Places, 
and in the meantime to detain him in a Police Sta- 
tion House or other convenient Place, and to bring 
and have him on the Day of , 

at o'clock noon, before any one or more, 

as may be competent, of Her Majesty's Justices of 
the Peace for the County of [or the Sheriff 

of the County of , or a Magistrate of the 

Burgh of ], to bear Witness for the Prose- 

cution in the foresaid Complaint. 

[Signature of Judge,] 

2. Warrant for the Apprehension of a Witness in 

the Second Instance. 

The Justice [or Sheriff or Magistrate], in respect 
that E F [Designation] has failed to appear after 
having been duly cited to bear Witness for the Pro- 
secution [or for the Respondent] in the foregoing 
Complaint [if the Complaint is on a separate Paper, 
describe it by the Names of the Parties and Date of 
Presentation], and no just Excuse has been offered 
on his Behalf, grants Warrant to Officers of Court 
to search for and apprehend the said E F, and, if 
necessary for that Purpose, to open any shut or 
lockfast places, and in the meantime to detain him 
in a Police Station House or other convenient Place, 
and to bring and have him on the Day of 

, at o'clock noon, before any One 

or more, as may be competent, of Her Majesty's 
Justices of the Peace for the County of [or 

the Sheriff of the County of , or a Magistrate 

of the Burgh of ], to bear Witness for the 
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Prosecution [or for the Respondent] in the foresaid Schedulk 
complaint. JJ;^. 

lSiffnatw*e of Judge,] hension of 



Witness. 



SCHEDULE (F). 

1. Citation of Respondent 

To J K [Designation], 
Take Notice that you are required to appear per- 
sonally at the Place and Time specified in the Wai*- 
rant, of which the foregoing is a Copy, to answer to 
the Complaint to which this Notice is attached, 
with Certification. 

This I do on the Day of 

[Signature of Officer,} 

2. Citation of Witness. 

To E F [Designation] 
Take Notice that you are required to appear be- 
fore any one of Her Majesty's Justices of the Peace 
for the County of [or the Sheriff of the 

County of , or a Magistrate of the Burgh 

of ,] at [Court House or Flace^ on the 

Day of , at the Hoiu* of o'Clock 

noon, and at any adjourned Diet which you may 
be required to attend, to bear Witness for the Prose- 
cution [or for the Respondent] in theComplaint at the 
Instance oi A B [Designation] against J K [Desig- 
nation], under Certification ; [and also to bring with 
you and exhibit such of the Documents mentioned 
in the subjoined Lists as may be in your Possession.] 
This I do on the Day of 

[Signature of Officer.] 



ScnEDULB 

(F). 



» 



SCHEDULE (H).i 

1. Interlocutor adjourning the Diet 
The Justice [or Sheriff or Magistrate] adjourns 



Schedule 
(H). . 

i 

7 

i 

•4, 



Jt 
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Schedule the Diet to the Day of , and 

S^oDm- 3,ppoints the said J K to appear personally on that 
ment of Day at o'clock noon. 

^''^^' {Signature of Judged 

2. Adjournment and Interim Warrant of 

Impinsojiment. ^ 

The Justice [or Sheriff or Magistrate] adjourns 
the Diet to the Day of , and 

in the meantime grants Warrant to commit the said 
J K to the Prison of , therein to be 

detained until that Time, or until he find Caution 
to appear at all future Diets of Court under a 
Penalty of £ 

[Signature of Judge7\ 

^ See sections 7, 11 and 12. 
*-* See ijection 12, note 4. 

Schedule SCHEDULE (I). 

(I). ^ ^ 

Minute of Procedure at the Hearing, 

1. When the Respondent appears} 

At , the Day of , in 

the Presence of of Her Majesty's Jus- 

tices of the Peace for the County of [or 

Sheriff or Magistrate], appeared J TT, complained 
against; and the Complaint being read over to 
him, he answers that he is Not Guilty [or that he 
is Guilty.] 

[Signature}\ 

[If the Respondent pleads Not GuUty,~\ 

The Witness [or Witnesses] after-named was [or 
were] examined in Support of the Complaint, 
viz. : — 

And the Witness [or Witnesses] after-named was 
[or were] examined in Exculpation, viz. : — 

[Note also the Production of any Documents 
produced in Evidence by either Party,^ 
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2. When the Respondent is absent'^ Schedule 

. (I). 

At , the Day of , in Procedure 

Presence of of Her Majesty's Justices of ^f®**^" 

the Peace for the County of [or Sheriff 

or Magistrate], J K, complained against, having 
failed to appear, after having been duly sum- 
moned. 

The Witness [or Witnesses] after-named was [or 
were] examined in Support of the Complaint, 
viz. : — 

[Note also any Productions.^ 

^ See sections 5, 14 and 16, and notes. 
2 See sections 7 and 15. 

SCHEDULE (K).i schedule 

(K). 

1. Conviction for Offences at Common Law. 

The Justices [m^" Justice, or Sheriff, or Magis- 
trate], in respect of the Judicial Confession of the 
said J K [or of the Evidence adduced], find the 
said J K guilty of the Crime charged [or state to 
what Extent he is guilty\ and therefore [state the 
Terms of the Sentence^ 

[Signattire of Judges or Judge.} 

^ These forms are directory, not imperative, and they need not 
be followed verbatim. At the same time, they should be followed 
as closely as the natiire and circumstances of the complaint will 
pennit. They require careful study, as there is no short road to un- 
derstanding and following them. On the one hand, they are neces- 
sarily not exhaustive, and may require to be supplemented ; on the 
other, they are framed to meet various alternatives, and therefore 
care must be taken to select those parts which really apply to the 
case in hand. Form 1 applies to offences at common law; Forms 2-7 
to statutory prosecutions. In applying the latter, the special statute 
and sections 18 and 19 of this Act should be carefully referred to. 

2. Conviction for Contravention of Act punishable 

by Imp?'isonment.^ 

The Justices [or Justice, or SheriflF, or IVTagis- 
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Schedule trate], in respect of the Judicial Confession of the 

F^iin of ^^ ^ ^ t^^ ^^ ^^® Evidence adduced], convict the 
Convic- said J" A' of the Contravention [or OflFence] charged 
tioii,No.2. [-^^ gf^i^ ^ what Extent he is guilty]^ and, therefore, 

adjudge him to be imprisoned in the Prison of 

for the Period of from this 

Date \or from the Date of his Imprisonment].^ [^f 
authorised hy the Act, add, and find him liable in 
Payment to the Complainer of £ of Ex- 

penses, and adjudge him to be imprisoned m the 
said Prison for the further Period of Days 

from the expiration of the last-mentioned Period, 
unless the said Sum shall be sooner paid],* and 
grant Warrant to OflScers of Court to apprehend 
him^ and convey him to the said Prison, and to the 
Keeper thereof to receive and . detain him accord- 
ingly. [Signature of Judges ^ or Judge.] 

^ This applies to statutory offences, in respect of which the ac- 
cused is (1) liable to be imprisoned, or (2) to be imprisoned or 
fined in the discretion of the Court. If a fine is inflicted, one of 
the subsequent forms must be used. 

^ In framing a conviction of a statutory offence great care and 
accuracy are required. The description of the matters found 
proved must amount to the statutory offence charged. — Craig v. 
T?ie Great North of Scotland Railway Co., H. C, Nov. 20, 1865, 
6 Irv. 206, and (xo/rdner v. Dymocky 5 Irv. 13. The precise pun- 
ishment, neither more nor less, authorised by the statute must be 
imposed. — Fergusons, Thoniy H. C, June 30, 1862, 4 Irv. 196. 
Where there are alternative charges, the conviction must discrimi- 
nate, and must not be in general terms — M^Nah v. GlasSy H. C, 
Jan. 22, 1842, 1 Broun, 41 ; or convict of " both charges " — Mains 
V. MacLuUick and Fraser, 3 Irv. 533. On this subject see notes 
to Schedule (A), No. 2, supra, p. 127. 

3 The imprisonment here competent is imprisonment " for a 
'* specified period." The proceedings are therefore criminal quoad 
review. 

^ See section 22, and notes. 

^ These words are unnecessary, and may be dispensed with 
when the accused is present. — Kinnear arid Brymer v. Whyte, 
H. C, May 25, 1868, 1 CJouper, 56, 1st point. 

* Where the charge is declared by the statute to be cognisable by 

, ttoo or more Justices, the conviction or judgment must • be signed 

by such number of Justices present at the hearing and concurring 

J in the result thereof ^aa may be required by the statute. — Section 

21, and notes. 
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3. Conviction for a Penalty, and, in default of Schedule 

Payment y Imprisonment} Form of 

The Justices [or Justice, or Sheriff, or Magistrate], tion,No3. 
in respect of the Judicial Confession of the said 
J K [or of the Evidence adduced], convict the said 
J K oi the Contravention [or Offence] charged [or 
state to what Extent he is guUtyY and therefore 
adjudge him to forfeit and pay the Sum of £ 
of Penalty [or of modified Penalty, where there is 
Power to modify], [with the Sum of £ of 

Expenses, where Eocpenses may be awardedf, and 
in default of immediate Payment thereof [or, if 
Time he allowed, say, within Days from this 

Date], adjudge him to be imprisoned in the Prison 
of for the Period of from the Date of 

his Imprisonment,* unless the said Sum [or Sums] 
shall be sooner paid, and grant Warrant to OflScers 
of Court to apprehend him and convey him to the 
said Prison, and to the Keeper thereof to receive 
and detain him accordingly. 

[Signature of Judged or Judge.] 

^ This applies to statutory offences, in respect of which the 
accused is liable — (1) To forfeit a penalty; and (2) In default of 
payment thereof, to be imprisoned for a limited period, the impri- 
sonment coming in lieu of the penalty. 

2 See form 2, note 2. 

^ See section 22, and notes. 

* See form 2, note 3. 

* See form 2, note 6. 

4. Conviction for a Penalty to he recovered hy Poind- 
ing, and in default of Recovery, Imprisonment} 

The Justices [or Justice, or SheriflF, or Magistrate], 
in respect of the Judicial Confession of the said J K 
[or of the Evidence adduced], convict the said J K 
of the Contravention [or OflTence] charged [or state to 
what Extent he is guilty],'^ and therefore adjudge him 
to forfeit and pay the Sum of £ of Penalty [or 

of modified Penalty, where there is Power to modify], 
[with the Sum of £ of Expenses, where Ex- 
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Schedule penses may be awarded],^ and*^ in default of imme- 
Fonn of ^iate Payment thereof [or, if Time is allmved, say, 
Convic- within Days from this Date] grant Warrant for 
tioii,No.4. YQcoYQTY of the Said Sum or Sums by Poinding of 
his Goods and Effects, and summary Sale thereof, 
on the Expiration of not less than Forty-eight Hours 
after such Poinding, without further Notice or War- 
rant, and appoint a Return or Execution of such 
Poinding and Sale to be made within Eight Days 
from this Date [or, from the Expiration of the Period 
herein allowed for Payment, where Tim^ is aUmved], 
under Certification of Imprisonment for the Period 
of ^ in default of Payment or Recovery of the 

said Sums, with the Expenses of Diligence before 
the Time allowed for such Report. 

[Signature of Judges^ or Judged 

Report by Officer of Court. 

I, X Y, report, that by virtue of the foregoing 
Judgment and Warrant, I have made diUgent Search 
for Goods and Effects of the within-mentioned J K, 
and that I can find no sufficient Goods and Effects 
whereon to levy the Sums within mentioned. 

Humbly reported this Day of by 

[Signature of Offi^^\] 

m 

War7*ant of Imprisonment. 

At , the Day of , the Justice 

[or Sheriff or Magistrate], in respect it appears that 
the Sima [or Simis] mentioned in the foregoing Con- 
viction, with the Expenses of Diligence, have not 
been paid, and that no sufficient Goods and Effects 
can be found whereon to levy the said Sum [or 
Sums] and Expenses, grants Warrant to Officers of 
Court to apprehend the said J K, and convey him 
to the Prison of , and to the Keeper thereof 

to receive and detain him from the Period of 
from the Date of his Imprisonment, unless the said 
Sum [or Sums], with the further Sum of £ 



i 
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for the Expenses of Diligence, shall be sooner Schedule 
paid. [Signature of Judge.y i^rmof 

} This applies to statutory offences, in respect of which the ^qjj jj q^ ^ 
accused is liable — (1) To a penalty which may be recovered by 
poinding, or distress and sale, or other summary process of execu- 
tion by sale ; and (2) In default of payment or recovery by such 
process of execution within tlie time named, to imprisonment for 
a limited period. 

^ See form 2, note 2. 

^ See section 22, and notes. 

* See form appended to No. 6. The said form, if used, should 
be substituted for the rest of this form, from the word "and," 
including report by officer and warrant of imprisonment. See also 
section 19, and notes 3 and 5 to section 18. In reference to the 
case of M^BoneU, there quoted, it should be stated that an apparently 
conflicting decision was subsequently pronounced on Circuit, viz., 
Bhodea v. Boss, Stirling, Sept. 23, 1870, 1 Couper, 469, 2d point. 
The case of M^DoneU was not quoted ; but the question seems to 
deserve reconsideration by the High Court, it being doubtful 
whether section 19 of this Act applies to the case in point. 

^ See form 2, note 3. 

^ See form 2, note 6. 

^ This being a warrant "subsequent to conviction," may be 
signed by one Justice, who need not have been present at the 
hearing. Section 21, and notes. 

5. Conviction for a Penalty to be recovered hy Poind- . 

ing and Imprisomnent} 

The Justices [or Justice, or Sheriff, or Magis- 
trate], in. respect of the Judicial Confession of the 
said J K [or of the Evidence adduced], convict the 
said J Kof the Contravention [or Offence] charged 
[or state to what Extent he is guilty^^ and therefore 
adjudge him to forfeit and pay the Siun of <£ 
of Penalty \pr of modified Penalty where there is 
Poiver to modify], with the Sum of £ of Ex- 

penses, where Expenses may be awarded],^ and** 
ordain instant Execution by Poinding and Sale, and 
Imprisonment for the Period of Days,^ in 

default of immediate Payment [or if Time is allowed^ 
say, within Days from this Date]; grant 

Warrant to OflBcers of Court, in default of Payment 
of the said Sum [or Sums], for immediate Poinding 
of the Goods and Effects of the said J K^ and 



144 THE SUMMARY PROCEDURE ACT, 1864. 

Stheduue summary Sale thereof on the Expu^tion of not less 

F^iin of *'^^^ Forty-Eight Hours after such Poinding ; ap- 

convic- point a Return of such Poinding and Sale to be 

tion,No.6. reported within Eight Days from this Date ; and in 

default of Payment grant Warrant to Officers of 

Court to apprehend the said J K, and convey him 

to the Prison of , and to the Keeper thereof 

to receive and detain him for the Period of 

Days from the Date of his Imprisonment, unless the 

said Sum [or Sums], together with the Expense of 

Poinding, if any, shall be sooner paid, or Liberation 

shall be granted. 

[Signature of Judged or Judge. ] 

Warrant of Liberation, 

The Justice [or SheriflF or Magistrate], in respect 
the Complainer has failed to certify by the Report 
of an Officer of Court that no sufficient Goods and 
Effects of the said J K can be found whereon to 
levy the Sums specified in the foregoing Conviction 
within the Period of Eight Days therein mentioned 
[or in respect that a sufficient Poinding and Sale of 
the Effects of the said J K has been made], grants 
Warrant to the Keeper of the Prison of for 

the immediate Liberation of the said J K. 

[Signature of Judge J] 

^ Applies where under the special Act (1) the accused is liable 
to a penalty recoverable by poinding, <fec., and where (2) the Act 
authorises immediate imprisonment for a limited period; the 
imprisonment being concurreot with and not merely in default of 
recovery by such process of execution. A time (8 days) is named 
in the warrant, within which a return of the poinding and sale must 
be reported ; and if the result of the poinding is not certified by the 
complainers within that time, or if a sufficient poinding and sale is 
made, warrant is granted for tJie immediate liberation of the accused. 

' See form 2, note 2. 

^ See section 22, and notes. 

* See form appended to No. 6, and section 19 ; |uid notes 3 and 
5 to section 18. See also form 4, note 4. 

^ See form 2, note 3. 

^ See form 2, note 6. 

7 See form 4, note 7, and section 21, and notes. 



SCHEDULE (k) — FORMS OF CONVICTION, ETC. 145 



6. Judgment for a Penalty recoverable by Diligence} schedulk 

The Justices [or Justice, or Sheriff, or Magistrate], Form of 
in respect of the Judicial Confession of the said^^^^^g 
J K \pr of the Evidence adduced], convict the 
said J K of the Contravention [or Offence] charged 
[or state to what Extent he is guilty^? and therefore 
adjudge him to forfeit and pay the Sum of £ 
of Penalty \or modified Penalty, ?^A^r^ there is Power 
to modifyX of £ , and also find the said J K 

liable in £ of Expenses to the Complainer, 

and* ordain instant Execution by Arrestment, and 
also Execution by Poinding [and Imprisonment, 
where there is Power to imprison] ; grant Warrant 
to Officers of Court to arrest all Debts and Sums of 
Money owing to the said J K, and [if Time is 
allowed, add, in default of Payment within 
Days from this Date] to poind his Goods and Effects 
and to sell the same at the Expiration of not less 
than Forty-eight Hours after such Poinding, with- 
out further Notice or Warrant; [where the Act 
authorizes^ Irnprnsonment, add], and appoint a 
Return or Execution of such Poinding and Sale to 
made within . Days from the Expiration of the 
Period hereby allowed for Payment, under Certifi- 
cation of Imprisonment [if for a Term specify the 
Term], in default of Payment or Recovery of the 
said Sums, with the Expenses of Diligence before 
the Time allowed for such Report. 

[Signature (^Judges or Judge.] 

Warrant of Imprisonment to be granted upon 

Officer's Report. 

The Justice [or Sheriff or Magistrate], in respect 
it appears that the Sums mentioned in the foregoing 
Judgment, with the Expenses of Diligence, have 
not been paid or recovered under the said Judg- 
ment in whole or in part, grants Warrant to Officers 
of Court to apprehend the said J K, and convey 

K 
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ScmrouLB him to the Prison of , and to the Keeper 

^^^' thereof to receive and detain him until liberated in 

cwic- due Course of Law [or, if the Imprisonment is /or 

tum,No.6. ^ Term, say, for the Period of Days from the 

Date of his Imprisonment, unless the said sums, 

with £ for the Expenses of Diligence, shall be 

sooner paid.] 

[Signature of Jvdge.'] 

*[jj/^ at the Hearing it shall appear that the issu- 
ing of a Warrant of Arrestment, Poinding, 
and Sale would be ineoopedient,^ then, in 
ploA^e of the Warrant annexed to the Judg- 
ment in the preceding Form, say : 

• 

And in respect it is inexpedient to issue a War- 
rant of Poinding and Sale [or of Arrestment, Poind- 
ing, and Sale], ordain instant Execution by Impri- 
sonment, and grant Warrant to OflBcers of Court to 
apprehend the said J K, and convey him to the 
Prison of , and to the Keeper thereof to 

receive and detain him for the Period of 
from the Date of his Imprisonment, unless the said 
Penalty and Expenses shall be sooner paid.] 

[This Form only to be used where the Acts founded 
on authorize^ ImpTnsonm^ent for a specif ed Period.] 

1 This form and the relative sabsection (6) of section 18 require 
careful examination, as they relate partly to civil, partly to criminal 
proceedings. The first half of subsection (6) relates to statutory 
prosecutions — ^Where (1.) There is no special provision made in 
the statute for the recovery of the penalty, or for the substitu- 
tion of a term of imprisonment in default of payment ; and (2.) 
The penalty is declared to be recoverable by action, civil process, 
or diligence. In such cases, it is provided that the judgment of 
the Court shall authorise execution by arrestment, poinding, and 
sale, and imprisonment ''until liberated in due course of law,'' 
unless* recovery by imprisonment is excluded by the terms of the 
special Act. These cases are all civil, quoad review, and sentence 
of imprisonment ** for a limited period " cannot Competently be 
pronounced in any of them. Immediate imprisonment is also 
incompetent — See notes 3, 7, and 8 to section 1 8 and section 28. 
The second half of subsection (6) relates to cases where, under the 
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special Statute, provision is made for the recovery of the penaltj Sohbditlx 
by arrestment, poinding, or distress and sale, or imprisonment, or (K). 
by any combination of these forms of diligence, other than as pro- q^J^q. 
vided for in the first half of the subsection. These cases may be tioii,No. 6. 
either civil or criminal, but it is provided (and it should be noted 
that this proviso seems to apply only to the latter half of the subsec- 
tion), that no warrant of imprisonment shall be issued until after the 
period allowed for arrestment or poinding — ^* except in the event 
" mentioned in the said. Form, No. 6." That event, it will be 
seen from the form and relative declarations prefixed and appended 
to it, is where the Acts founded on " authorise," (that is, "do not 
" exclude") imprisonment yor a specified period, and it appears to 
the Judge inexpedient tq issue a warrant of arrestment, poinding, 
and sale. All such cases are criminal. — ^See notes 3, 7, 8, and 9 to 
section 18. 

In applying Form No. 6, care must be taken to distinguish 
between those parts of it which relate to civil proceedings, and in 
which imprisonment, " until liberated in due course of law," is the 
appropriate punishment, and those which relate to criminal pro- 
ceedings, in which imprisonment "for a term" should be awarded, 

^ See form 2, note 2. 

* That is, "do not exclude." — See Mwrray v. Jones, H. C, 
June 17, 1872, 2 Couper, 284; and note 7 to section 18. 

^ See note 3 to section 18. 



7. JtidgToent and Warrant Ad /actum prcestandum, 

and in d^aiUt, Imprisonment. 

The Justices [or Justice, or Sheriff, or Magis- 
trate], in respect of the Judicial Confession of the 
said J K [or of the Evidence adduced], find the 
Complaint proven [or state to what Extent it is 
proven, or state any other Findings that may he con- 
sidered necessary], and ordain the said J Kto [here 
staie the Matter required to be done], under Certifica- 
tion that if, upon a Copy of this Judgment being 
served upon the said «/ ^ by an Oflficer of Court, 
he shall neglect or refuse to obey the same within 
the Period of after such Service, he shall be 

imprisoned for the Period of Days : Find 

the said J K liable in £ of Expenses to the 

Complainer ; and failing immediate Payment thereof 
\or if Tim^ he allowed, within Days from 

this Date, say'\ grant Warrant for Recovery of the 
said Sum by Poinding of his Goods and Effects, and 
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scHBDXTLK summary Sale thereof, <§c., [as in No. 4 of this Sche- 
judgment [Signature of Judges or Judge."] 

and war- 
rant ad 

factum Warrant of Imprisonment. 

prtnstan- 

dam. rj^Q Justice [oT Sheriff, or Magistrate], in respect 

it is now proved to his Satisfaction that a Copy of 
the foregoing Judgment was duly served upon the 
within-named J K, upon the Day of , 

and that he has not as yet obeyed the Order therein 
contained, and that the Period appointed for Im- 
plement thereof is now expired, grants Warrant to 
apprehend the said J K, and convey him to the 
Prison of , and to the Keeper thereof to 

receive and detain him for the Period of 
from the Date of his Imprisonment. 

[Signature of Judge.] 

[Note. — A Warrant Ad factum prsestandum in the 
above Form may, if required by the Act, be 
combined with a Conviction or Judgment for 
a Penalty. Where Judgment is given for the 
Expenses of obtaining a Warrant ad factum 
prsestandum recoverable by Poinding and 
Sale, and Imprisonment in default, the Pro- 
ceedings shall be as nearly as possible in con- 
formity with the Forms above prescribed for 
the Recovery of Penalties and Expenses. If 
the Expenses are declared to be recoverable 
by ordinary Diligence, or by Arrestment and 
Poinding, the Warrant and Procedure will be 
as in No. 6.J 

8. Judgment of Absolvitor or Dismissal. 

The Justices [or Justice, or Sheriff, or Magistrate] 
assoilzie the within-designed J K from the fore- 
going Complaint [or dismiss the Complaint]. [If 
• an Award of Expenses he competent^ add], Find the 
within-designed A B, Complainer, liable to the 
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said JK in the Sum of £ of Expenses, schedul* 

and decern and ordain instant Execution therefor ^^^ ^^* ^' 
by Arrestment, and also Execution by Poinding j^a^^t 
and Sale, and Imprisonment if the same be compe- <>* ^^' 
tent, after a Charge of Fifteen free Days ; grant jji^ 
Warrant, <§c. [as. in No, 6, omitting Warrant qf Im- 
prisonment wfien incompetent.^ 

[Signature of Jvdges*^ or Judge."] 

^ See section 22, and notes. 

* See section 21, and form 2, note 6. 

9. Extract of Judgment convicting, absolving or dis- 
missing \as the Case muy be.] 

At the Day of 

in presence of . In the Complaint at 

the Instance of A B against C D, charging him 
with [nam^ the Crime, Offence, or Contravention], as 
particularly set forth in said Complaint, the Jus- 
tices [or Justice, or Sheriff, or Magistrate [in respect 
of [state the Terms of the Judgment, and of any sub- 
sequent Warrant upon which Execution is to pro- 
ceed]. Extracted by me. Clerk of Court. 

[Signature of Clerk.'] 

Execution may proceed either upmi the Judgment 
and Warrant itself or upon an Extract in the above 
Form. 



PART IL 



CHAPTER I. 

Introductory. 

In this Part it is intended to describe procedure 
in processes of review in criminal causes before the 
High Court and Circuit Courts of Justiciary, and 
to give instances of the various grounds on which 
sudi processes are brought and entertained, and of 
the cases in which review has been held to be in- 
competent or excluded by statute. 

The majority of cases brought under review of 
the Court of Justiciary are cases arising imder 
penal statutes, each case depending to a greater or 
less extent on the provisions of the special statute. 
Those statutes are very numerous, and the pro- 
cedure enjoined by them is by no means uniform, 
and often very complicated. In each case a care- 
ful examination of the statute is required; and 
often several clauses of the statute in question, 
and sometimes more than one statute, have to be 
reai together. It is impossible, vrithin the limits 
of this treatise, to do more than give instances which 
illustrate the construction of such statutes, and 
the procedure under them.* 

The leading general Acts which regulate pro- 
cedure in the inferior Courts are quoted partially 
or at length in Part I. ; and it is hoped that that 
Part will be of some service as an easy means of 
reference in reading Part II. 

Appeals to the Court of Justiciary in civil cases 
are not strictly within the scope of this treatise, 
but a short account of them will be given inci- 
dentally. 

^ See iupra, pp. 127-130. 



CHAPTER IL 

The Constitution and Arrangements of the 

Court of Justiciary. 

The Court of Justiciary was placed substantially th« act 
upon its present footing by that part of the Act \^^ ^^' 
1672, cap. 16, which is entituled, "Concerning the 
" Justice Court." It provides,^ inter alia, '' That 
" whereas formerlie Assessors from time to time 
" wer appointed to the Justice generall in matters 
'' of importance, which being ambulatory, cannot be 
soe convenient, as if all the members of that Court 
" wer settled and choysen by his Maiestie of fitt per- 
sones who might maJie it their worke to make a just 
and constant procedure in matters criminall : — 
"1. For that effect that the office of Deputes in 
the Justice-Court be suppressed, and that five of 
" the Lords of Session be joyned to the Justice- 
" Generall and Justiee-Clerk, and all of them 
" invested with the same and equall power and 
jurisdiction in all criminall causes. 

That the Justice-Generall being present, pre- 
side, and in his absence the Justice-Clerk ; and in 
the absence of both, that these present elect one 
" of their number to preside, four of the whole 
" number being allwayes the quorum of that Court, 
except at the Circuit Courts. 
" 2. That they be appointed to meit each Mon- 
day at nine of the clocke in time of Session, and 
" oftner if business soe require. 
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" 5. That once a yeir in the moneth of Aprile or 
May, Circuit Courts be keiped, two of their num- 
ber appointed to goe and keep Courts at Dumfreis 
and Jedburgh, two at Stirling, Glasgow, and Aire, 
*' and other two at the tonnes of Perth, Aberdein, 
" and Inuemess ; the Justice-Generall being alwayes 
'* super-numerary in anie of these Circuit Courts," 

^ ThomBon's Acts, vol. yiii. p. 87, Ko. 40. 
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Th« Act In reference to the reasons stated in the preamble 
i6i2, CAP. ^^^ ^j^^ reconstitution of the Justice-Court, it may 
be explained that until the date of the Commission 
of 11th January 1671, on which the Act 1672, cap. 
16, was founded, the appointment of Justice-deputes 
stood on a very unsatisfactory footing. Power was 
usually bestowed upon the Justice-General of 
naming deputes ; but the Crown retained and 
exercised the right of "appointing commissioners 
" for any special purpose, or naming deputes or 
" inferior Justices, as there might be occasion, who 
" should hold their office immediately of the Crown, 
" and not at the will of the Justiciar."^ 

Besides this the Privy Council were in the habit, 
on extraordinary occasions, of naming assessors to 
the Justice and his deputes, who seem to have 
exercised anything but a beneficial influence on the 
administration of j ustice. ^ 

The Justice-General or "Justiciar" was at the 
date of the Act, and had been from remote 
times, the head of the Justice-Court, the work of 
which he conducted either personally or with the 
assistance of deputes named by himself or the 
Crown, or assessors appointed by the Privy Council. 
By 1 Will. IV., cap. 69, section 18, the office of 
Lord Justice-General was united to that of Lord 
President of the Court of Session ; and by section 19 
he was empowered to hold Circuit Courts " whether 
" any other Judge or Judges of the Court of Justicji- 
" ary be or be not present." Previously, it was not 
competent for him to sit on Circuit alone or with one 
other Judge. ^ Until the date of the Act the Justice- 
General was not necessarily a lawyer ; and in point 
of fact the office had been for long a sinecure. 

Until the middle of the seventeenth century the 

^ Hume, ii. 14, 15 ; Mackenzie, tit. xt., p. 213. 

' Hume, ii. 15. 

> Hume, ii. 23 ; 1672, cap. 16, and Geo. II., cap. 43, sec. 32. The reason 
given by Hume is, ** Because he, as President of the Court, and yet not 
* * necessarily a lawyer, or versed in the course of criminal practice, would 
" otherwise, with his casting voice, have overruled the opinion of any other 
" of the Judges who happened to be his only colleague on a Circuit. 
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Justice-Clerk was simply Clerk to the Justice-Court The lord 
or " Clarke of our Justiciarie-Generall," and was cim^ 
appointed by the Crown. The first step towards 
his exaltation was that he was repeatedly named 
assessor to the Justice or his deputies in difficult or 
important cases, on. account no doubt of his superior 
acquaintance with criminal practice. In particular, 
Hume mentions two cases, in 1625 and 1633 
respectively, in which this occurred.^ The next 
step was to call him to the Bench. In an Act and 
warrant by the Privy Council, November 1663, 
appointing assessors in the case of George Graham 
on a charge of stealing certain deeds, "The Lord 
" Justice-Clerk " is named as one of the Bench to 
whom assessors are appointed ; and his position was 
placed beyond doubt by a second Act of Council of 
8th December 1663 in reference to the same case, in 
which it is declared " That the Lord Justice-Clerk 
*' is one of the Judges of the Justice-'' Court." ^ 
* Accordingly, in the Act 1672, cap. 16, he is 
recognised as one of the members of the Justice- 
Court, and next in authority to the Justice-General ; 
and that position he has held ever since. 

The Court of Justiciary sits either as the High 
Court or as the Circuit Court of Justiciary. 

I. The High Court of Justiciary. 

Place of Sitting. — ^The place of meeting of the 
High Court has for a long period been fixed for 
Edinburgh in time of session, " by the circumstance 
*' of the Judges being also Judges of the Court of 
" Session, which has its ordinary sittings there ; " 
but there is nothing to hinder the Court from 
transferring their sittings to any other burgh or 
place in Scotland, should occasion require.^ 

^ Hame, ii. 16. 

' Hume, ii. 17 ; Mackenzie, tit. xt., p. 214. 

' Hume, ii. 19. In 1720, by the King's desire, the Judges-on the Northern 
and Southern Circuits, being more thui a quorum of the whole Court, met 
at Cupar-Fife for the trial of rioters. 
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T^HioH Time of Sitting. — ^The time fixed by the Act of 
JuOTici?' 1672 for meeting in time of session was each 
A»Y- Monday at nine o'clock, and oftener if business 
required. The Court still meets every Monday dur- 
ing session, when the state of business requires it, 
but the hour of meeting at present is generally 
half-past ten a.m. 

During vacation the Court sits at any time in the 
event of urgent business requiring that they should 
do so ; but it is not often that this happens, usually 
only in the event of a panel running his letters. 
Many cases which might otherwise be brought to 
the High Court are sent to be tried, or are taken 
by appeal, to the Circuit Courts. If cases arise 
for trial within the three Lothians, or in Peebles- 
shire, in which the High Court has an exclusive 
jurisdiction, they are tried during session; and 
when advocations or suspensions are presented, 
which are only competent in the High Court, the 
bill is usually passed by a single Judge, and 
the hearing postponed till the beginning of next 
session. 

Quorum. — By the Act 1672, four Judges were 
required for a quorum in the High Court. 

By the Act 1681, cap. 22, three were declared sufii- 
cient in vacation ; and by 23 Geo. III., cap. 45, that 
number were declared to be a quorum both during 
session and vacation.^ 

In regard to trials before the High Court, a 
further alteration was made by 31 and 32 Vict., 
cap. 95 (The Justiciary (Scotlaiid) Act, 1868), sec- 
tion 1, by which it is provided that in ^' the trial of 
*' any panel before the High Court," the Lord 
Justice-General, Lord Justice-Clerk, or any one 
Lord Commissioner of Justiciary, shall be a quorum, 
though two or more may competently sit. But 
when the High Court sits as a Court of review, 
three are still required for a quorum. 

^ Hume, ii 19. 



THE COURT OF JUSTICIARY. 155 

When questions of difficulty arise in the course thb Hioh 
of a trial before the High Court, or when inj^^^^?' 
advocations or suspensions points of difficulty or art. 
importance are disclosed, it is competent for the 
Judge or Judges trying the case, or for the 
quorum hearing the advocation or suspension, to 
adjourn the case in order that the question may 
be heard and decided by a full Bench of Justiciary 
Judges. 

Jurisdiction. — In regard to territory, the juris- 
diction of the High Court, both as a Court of first 
instance, and as a Court of review, extends over 
the whole of Scotland. Cases arising for trial 
within the limits allocated to the Circuit Courts 
may be tried either before the High Court or 
Circuit Courts. The High Court has exclusive 
jurisdiction in the three Lothians and Peeblesshire, 
which are not within the limits of any of the 
Circuits ; and, for reasons of convenience, prisoners 
are brought for trial to Edinburgh from the Stew- 
artry of Orkney and Shetland.^ The High Court 
is also often called upon to decide points arising in 
trials or appeals brought in the first instance before 
the Circuit Courts, and certified to the High Court 
by the Judge or Judges on the Circuit, on account 
of their difficulty or importance. Cases so certified 
are heard and determined by a quorum of the Court, 
or more commonly by a full Bench, or as many 
Judges as can attend. 

In regard to the cases which may be brought 
before the High Court, either in the first instance 
or for review, it is sufficient to say at present that 
its jurisdiction in criminal matters is universal, ex- 
cept in so far as it is expressly excluded by statute. 
How far it is or can be so excluded will be con- 
sidered hereafter. ^ It also possesses a limited statu- 
tory jurisdiction as a Court of review in civil cases. 

* See t7|/ra, p. 160. 

* It Bhoold be meationed that the High Court cannot review the jndg- 
menta of the Court of Session or of the Court of _ Justiciary, whether pro- 
nounced in the High Court or Circuit. 
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Courts OF The Act 1587, cap. 82, which speaks of the Justice- 
juarici- . Ayre as an ancient institution which had fallen into 
disuse, provides for the holding of Justice- Ayres 

as of old," twice in the year, in every shire of 
the kingdom, in the months of April and October, 
and directs that either the Justice-General or His 
Majesty should appoint eight deputies — two for 
each quarter of the kingdom. 

The Act 1672, cap. 16, prescribes that Circuit 
Courts should be regularly held once in the year, in 
April or May ; by two Judges at Dumfries or Jed- 
burgh, for the South Circuit ; by two at Stirling, 
Glasgow, and Ayr, for the West Circuit ; and by 
two at Perth, Aberdeen, and Inverness, for the 
North Circuit. Those times and places were con- 
tinued in the Commissions of 1675 and 1690. 

No Circuits seem to have been held from the 
end of the reign of Charles II. till the year 1708. 
By the Act 6 Anne, cap. 6, sec. 4, passed shortly 
after the Union, it was directed that Circuit- Ayres 
should be held twice in the year, in April and 
May, and in October, at the afore-mentioned 
burghs. 

By 10 Anne, cap. 33, the Autumn Circuit was 
dispensed with, except when it should please the 
Sovereign to issue a special order for holding it ; 
but by 20 Geo. II., cap. 43, sec. 31, it was again 
directed that Circuit Courts should be held regu- 
larly twice in the year ; and this has been done 
ever since. By the same Act, sec. 39, the shire of 
Argyle and the Western Isles were added to the 
West Circuit, and Inverary was named the Circuit 
town for the shires of Argyle and Bute. 

By 21 Geo. II., cap. 19, the shire of Ayr was 
disjoined from the West and added to the South 
Circuit. 
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By 9 Geo. IV., cap. 29, sec. 1, provision wasTmsCiR- 
made for holding a Winter Circuit at jGlasgow, in courts oi 
the end of December or beginning of January, once Jusnci- 
a year, " for the trying of criminal causes during ^^' 
" the recess of the Court of Session." It has been 
decided that the said Circuit is held for the dis- 
posal of criminal trials only, and that it is not 
competent to hear and dispose even of criminal 
appeals at it.^ 

Times of holding Circuit Courts fixed ly Act of 
Adjournal — By 23 Geo. II., cap. 45, it is provided 
that the Lords of Justiciary shall, between the 1st 
and 20th days of March, and the 1st and 20th days 
of August in each year, determine by Act of Ad- 
journal how long the Judges shall continue in each 
of the Circuit towns, it being provided that they shall 
remain at least three days in each Circuit town. By 
the Acts of Adjournal passed in pursuance of this en- 
actment, the particular days of meeting for the Spring 
and Autumn Circuits are fixed, and two Judges are 
named for each Circuit ; but by 9 Geo. IV., cap. 29, 
sec. 2, it is declared to be lawftil for any Judge or 
Judges of Justiciary to discharge the duties of any Cir- 
cuit Court, " notwithstanding such Judge or Judges 
" shall not have been specially named for that duty." 

The Lords also appoint intimation to be made by 
the Clerk of Court of their having filled the respec- 
tive days and places of their sittings ; and direct 
the Clerk to transmit to the respective SheriflFs and 
Stewards precepts ordaining publication to bo 
made by them that the Circuits are to be held as 
arranged. They also authorise the Clerk to issue 
letters of diligence for citing accused parties and 
witnesses, and precepts for citing assizers. 

Under the provisions of 9 Geo. IV., cap. 29, sec. 
1, the time of meeting for the Winter Glasgow 
Circuit is fixed by Act of Adjournal, on or before 
the 20th of November in every year. The Act 2 
Geo. IV., and 1 Will. IV., cap. 37, sec. 3, provides 

^ Davidson v. Qray, Glasgow, Jan. 0, 1844, 2 Broun, 9. 
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The cir- that when a Winter Circuit is held at any town or 
CoOTiTO OF burgh, the SpringCircuit shall not be held earlier than 
jusmoi- 20th April following; and accordingly the Glasgow 
Spring Circuit never commences before that day. 

Allocation of shires and readjustment of Circuits. 
— By section 39 of the Jurisdictions Act, the 
Sovereign is empowered to make an allocation of 
the shires to the different Circuits by an order in 
Council. 

By 9 Geo. IV., cap. 29, sec. 3, power is given to 
direct additional Courts to be held at any of the 
existing Circuit towns, or to dispense with existing 
Circuit Courts by order in Council ; and by 27 Vict, 
cap. 30, sec. 1, the Sovereign is empowered to form 
new Circuits in the same way, or to alter the limits 
of existing Courts. 

Present arrangement of Circuits. — Passing over 
without special notice one or two alterations in the 
adjustment of the Circuits, other than those already 
mentioned, the following are the towns at which 
Circuit Courts are at present held, and the shires 
which they respectively represent : — 

THE SOUTH CIRCUIT— 

Ayr, for the shire of Ayr. 

Dumfries, for the shires of Dumfiies and 
Wigtown, and the stewartry of Kirk- 
cudbright. 

Jedburgh,^ for the shires of Roxburgh, Ber- 
wick and Selkirk. 

THE WEST CIRCUIT— 

Stirling, for the shires of Stirling, Dumbar- 
ton, Clackmannan and Kinross. 
Inverary, for the shires of Argyll and Bute. 
Glasgow^ for the sl^ires of Lanafk and Ren- 
. frew. 

• 

^ Previously to the passing of the Act 39 and 40 Vict., cap. 152, cases 
from Pecfblesshire were tried or heard on appeal on Circuit at Jedburgh. 
* A Winter Circuit is held every year at Glasgow. 8ee w,pra^ p. 15S. 
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THE NORTH CIRCUIT— tmCik- 

CUIT 

Dundee^ for the shire of Forfar. coubts of 

P^th, for the shires of Perth and Fife. ^^^• 

Aberdeen J for the shires of Aberdeen, Banff 

and Kincardine. 
InvemesSy for the shires of Inverness, Ross, 

Elgin, Nairn, Cromarty, Sutherland, 

Caithness, and the shire and stewartry 

of Orkney and Shetland. ^ 

Cases from the three Lothians, viz., the shires of 
Edinburgh, Haddington and Linlithgow, and from 
the shire of Peebles, are taken to the High Court. 
Cases for trial from the stewartry of Orkney and 
Shetland are taken to the High Court in Edin- 
burgh, not because the High Court has any ex- 
clusive jurisdiction in cases from the stewartry, but 
on account of the difficulty of conveying prisoners 
and jurymen to Inverness, communication with 
Edinburgh being more direct. But an appeal from 
the Small-Debt Court of Shetland at Lerwick was 
held to be competently presented to the Circuit 
Court at Inverness.' 

Quorum. — It will be remembered that it is di- 
rected by the Act 1672, cap. 16, that two Judges be 
appointed for each of the three Circuits. It being 
doubted whether the presence of both Judges was 
absolutely essential to the valid discharge of busi- 
ness, it was provided by 20 Geo. II., cap. 43, sec. 
32, that either of the two Judges might proceed to 
business in the absence of his colleague " through 
" indisposition or other necessary avocation," unless 
the Lord Justice-General was present.* 

' Dundee was made a Circuit town by an order in Council, dated 30th 
Kovember 1864. 

* Although the stewartry is named in the Act of Adjournal as belonging 
to the Inverness Circuit,' no prisoners «re tried there, and no jurors are 
cited to attend. See the case of WaXIcer ▼. Moar^ infra. 

* Walker Y. Moar, Inverness, Sept 15, 1870, 1 Couper, 466. 

^ Until 1830 the Lord Justice-General could not hold a Circuit Court 
alone or witii one other Ju^ge (Hume, ii 23). By 2 Gea IV., and 1 WilL 
IV., cap. 69, sec. 19, he is empowered to do so ; but except in the case of one 
of the other Jud^^ being unable to attend, he does not go on Circuit, the 
work being left to the Lord Justice-Clerk and five Lords Conumssioners of 
Justiciary. See supra, p. 163, note 3. , 
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thb ciR. By 11 and 12 Vict, cap. 79, sec. 8, two Judges are 
Courts of empowered to sit in separate Courts simultaneously 
JusTici- at the Glasgow Circuits, for the more rapid dispatch 
of business ; and this power is extended to the dis- 
patch of business at the other Circuit towns by 31 
and 32 Vict, cap. 95 (The Justiciary (Scotland) 
Act 1868), sec. 2. By sec. 3 of the last-named 
Act it is provided, to meet the event of business at 
a Circuit town not having been disposed of by the 
time fixed for meeting at the next Circuit town, 
that it shall be competent for one of the Judges to 
proceed to the next Circuit town and open the 
Court and dispatch business there, notwithstanding 
the continuance of the sitting of his colleague at 
the other town.* 

When two Judges are present at a Circuit 
town, one sometimes hears and decides appeals, 
while the other disposes of the criminal trials; 
and when there is little business set down for a 
Circuit town it is not unusual for one Judge to go 
there and hold the Court alone. Owing to prac- 
tical difficulties, — for instance the want of accom- 
modation for a second Court, and the necessity 
of sending a second advocate-depute to prose- 
cute, — the Judges seldom sit simultaneously in 
separate Courts for the disposal of criminal trials, 
except at Glasgow. 

Jurisdiction. — The jurisdiction of the Circuit 
Courts as Courts of first instance is confined to 
offfences actually or constructively conunitted within 
the territory allocated to them ; and to cases in 
which, although the offence may have been committed 
beyond those limits, power is given by statute to 
try them before the Circuit Court as being the 
forum deprehensionis. 

The powers of the Circuit Courts as Courts of re- 
view are limited and defined by statute ; in particu- 

^ This removes doubts which had been felt previously as to the compe- 
tency of doins so. See Bell's Notes to Hume, ii. p. 144, and the case of 
Harris BosenSerg, H. C, June 13, 1842, 1 Broun, 367f per Lord Moncreiff, 
p. 368. 
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lar, by the Heritable Jurisdictions Act* Within The cir- 
the limits and subject to a strict observance of the courts 
procedure prescribed in that Act or in special Acts, Justici 
giving a power of appeal to Circuit, the Circuit ^ 
Courts possess the same powers as the High 
Court.^ Beyond those statutory limits they have 
no powers as Courts of review. The processes of 
advocation and suspension are not competent 
before them ; and they do not possess that super- 
eminent power of granting redress against abuses in 
inferior Courts without right regard to times and 
forms, and of providing a remedy for any extra- 
ordinary or unforeseen occurrence in criminal 
matters, which is the distinctive prerogative of the 
High Court. 

The cases which may be competently brought 
imder review of the Circuit Courts, and the 
appropriate procedure, will be considered hereafter. 

1 20 Gea II., cap. 43, sec. 34. 

' See opinion of Lord Deas in Rhodes y. RmSj Stirling, Sept. 23, 1870, 
1 Couper, 469, Ist point. 
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CHAPTER III. 

The High Court of Justiciary as a Court of 
Review, and the Processes of Review com- 
petent BEFORE it. 

The powers of the High Court as a Court of review 
are derived for the most part from the common 
law, but to a certain extent they depend on 
statute. 

At common law the High Court possesses the 
power of reviewing, in the widest sense of the word, 
the proceedings of all the inferior Courts in Scot- 
land in criminal matters. Its jurisdiction may be 
and is often limited or excluded by statute; but 
such limitation or exclusion must be explicit, and 
is only eflfectual as to proceedings competently 
taken under such statutes. 

The statutory jurisdiction of the High Court in 
criminal matters is usually accompanied by a limi- 
tation of its common law powers. 

The High Court has also a limited statutory 
jurisdiction as a Court of review in civil matters.^ 

It cannot review judgments or sentences of the 
Court of Justiciary, whether pronounced in the 
High Court or on Circuit; neither can it review 
the proceedings of the Court of Session in its 
criminal capacity. ^ 

The following are the processes of review at 
present competent before the High Court of 

^ Under the SmaU Debt Act, 1837, 1 Vict, cap. 41, aec 31. 
* Aliaon, ii. 25. 
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Justiciary. The processes of advocation and sus- 
pension are common law remedies, the rest are 
statutory. 



SECTION I. 
Advocation. 

Advocation, which is literally the calling up or 
removal of a cause from an inferior to a superior 
Court, seems to have been originally not strictly 
speaking a process of review, but a removal of the 
cause at its commencement or during its course, on 
account of some objection to the jurisdiction of the 
inferior Judge, or on account of partiaUty or in- 
capacity on his part, in order to its being proceeded 
with before the superior Court, or before some 
other tribunal or Judge. The following reasons of 
advocation given by Sir George Mackenzie^ show 
the nature of the process in his time : — 

1. Consanguinity of the Judge to one of the 

parties. 

2. One of the members of the Court being a 

party. 

3. The Judge being suspect, as when he gave 

partial counsel or repelled a just defence. 

4. Incompetency; that is, the case not being 

proper for the inferior Judge's Court. 

5. The intricacy of the case. 

By degrees advocation came to be used also as 
a mode of review ; as such it is strictly speaking 
the appropriate remedy for errors committed in the 
course and during the dependence of the trial or 
criminal process, and before final judgment or 

^ Mackenzie, tit zyii, sec. 4, pp. 219, 220. 
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ADvor-A. sentence.* For a long period, however, advocation 
WHEN h^^s been held competent, " without regard to the 
™J..^ " point whether it was at the close or during the 
course of the proceedings that the remedy has 
been sought ; "« and indeed in modem times it has 
been more frequently used and sustained after than 
before final judgment. It is not on every ground 
that the Court will interfere with an inferior Judge 
or re\iew his interlocutors pendente processu, and it 
is contrary to the spirit of criminal procedure (which 
requires continuity and dispatch) that they should 
do so. Accordingly the Court dismissed as incom- 
petent an advocation presented between the first and 
second diets of a jury cause, in which it was sought 
to submit to review an interlocutor of the Sheriff 
finding the hbel relevant' Lord Justice-Clerk Hope 
said (2 Irv. 275), ** I do not mean to enter on the 
" question whether such extreme cases may not 
" occur as may induce this Court to stop an inferior 
*' Judge from proceeding with a cause pending 
before him. But I must say that the notion of 
stopping, in the manner here attempted, a criminal 
trial before the Sheriff, between the interlocutor 
" of relevancy and the next diet of the cause, 
" appears to me most extraordinary. This Court 
'* is not to try the cause, but we are asked to pro- 
hibit the Sheriff from going on with it. I cannot 
countenance such a proceeding. 
" The interval allowed by the new Sheriff Court 
Act seems to render this proceeding still more 
strange ; particularly in those nimierous cases 
" where it is most important that the trial and 
" conviction should biS summary. Were the pro- 
" cedure here attempted found competent, we 
" should have advocations in the great majority of 
such cases, and great delay of justice would be the 
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^ Alison, iL 26, and List v. Pirrie, H. C, Dec. 24, 1867, 5 Irv. 559, per 
Lord Justice-Clerk. 
* Alison, ii 28. 
" Jaintson v. LolMan, H. C, December 3, 1855, 2 Irv. 273. 
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'^ result. I repeat that I give no opinion as to aovoca 
" what might be done in any extraordinary case "h?* 
*' which outraged all the principles of the liberty ^^ 
" of the subject." 

Again the same course was followed in List v. 
PitTie} The respondent Pirrie was convicted l)y 
the Justices of the Peace in Petty Sessions, and 
sentenced to six weeks imprisonment. On his appeal- 
ing to Quarter Sessions, the prosecutor, List, objected 
to the competency of the appeal. The Justices, 
however, sustained the competency of the appeal, 
but adjourned the hearing of the cause in order to 
give List an opportunity of bringing their inter- 
locutor under review of the High C!ourt. He 
accordingly presented a bill of advocation ; but the 
Court, in absence of the respondent, refused it as 
incompetent *' without prejudice to any questions 
" as to the competency of the respondent's appeal 
" to Quarter Sessions." 

In both of those cases the Court, while declining to 
interfere pendente pi*ocessu, reserved power to decide 
on the objections stated if brought before them 
after final judgment or sentence. 

Advocation is the appropriate mode of bringing 
under review a judgment of absolvitor or dismissal,-^ 
or a judgment which does not award expenses to 
the advocator^ (where expenses may competently 
be given), or otherwise fails to give him the decree 
to which he conceives himself entitled. Unless 
combined with suspension it is not properly applic- 
able to sentences or judgments mudemnatory this 
being the province of suspension. Accordingly 
it is more frequently used by the prosecutor than by 
the accused. 

It is sometimes used in combination with sus- 
pension (under the name of advocation and sus- 

» H. a, Dec. 24, 1867, 5 Irv. 559. 

^Earlof Kinnoullyr. Tod.lSL C, Dec. 15, 1869, 3 Irv. 501 ; Caledonian 
Hallway Company r. Fleming^ H. C., Feb. 20, 1869, 1 Coupcr, 103, 

^ Prentice and Netvbi(^ging y. BathgaUf H. C, June 19, 184;}, I Brouiij 
561. 
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pko. pension) in bringing warrants, sentences, or judg- 

advo^-^ ments condemnator under review ; but in such 

TioNs. cases advocation seems to be superfluous, the whole 

case being brought up by bill of suspension. 

Advocation is not much used now,^ suspension or 
appeal under the Act of 1875 being adopted in pre- 
ference. It has therefore been thought better to 
give merely a short account of the process, as the 
procedure, which is substantially the same as in 
suspensions, will be described more fully under the 
latter head. 

The older form of the process of Advocation. — 
Previously to the year 1671, and indeed for some 
years later,* the case was introduced into the 
superior Court, not on the* authority of the Justice, 
but of the Privy Council or the Lords of Session, 
who, on a bill of advocation being presented to them, 
ordered intimation enjoining the inferior Judge not 
to proceed, and granted warrant for raising letters 
of advocation under the signet of the Privy Council 
or of the Court of Session, as the case might be. 
On the letters being raised, the complainer, if his 
crime were bailable, found caution to appear and 
insist in the advocation on a certain day, and was 
thereupon liberated. He at the same time gave 
the prosecutor a charge to appear at the diet and 
bring the proceedings with hun ; and sometimes a 
charge to the like effect was given to the Judge and 
Clerk of the inferior Court. It is unnecessary here 
to give further particulars of the older process of 
advocation, as it has been much shortened in modem 
practice. 

Soon after the Revolution (1688) the Court of 
Session seem to have surrendered to the Court of 
Justiciary the right of dealing with bills of advo- 
cation in criminal causes, and this right the latter 
have exercised exclusively ever since. 

^ It u believed that there has not been an advocation before the High 
Court of Justiciary since 1869. 

* Hume (iL 610, note 2), mentions aa advocation proceeding on a bill to 
the Court of Session in 167& 



ADVOCATION. 1 67 

The modem form of the process of Advocation, pro- 
— Advocation is competent only before the High advwI^ 
Court of Justiciary. Except under remit fh)m the tions. 
High Court, the Circuit Courts have no jurisdiction 
in advocations. 

The first step in the process is a bill of advoca- 
tion addressed to " The Lord Justice-General, The 
*' Lord Justice-Clerk, and Lords Commissioners of 
" the High Court of Justiciary." It should con- 
tain a succinct statement of the proceedings in 
the inferior Court, the reasons of advocation, and 
a prayer for letters of advocation, and transmission 
of the proceedings in the inferior Court to the 
Clerk of Justiciary. The form of the bill is more 
fully considered hereafter under the head of Sus- 
pension.^ 

The bill is lodged with the Clerk of Justiciary at 
the Justiciary Office in the Register House, Edin- 
burgh. ^ The clerk immediately lays it before one 
of the Justiciary Judges. A single Judge is com- 
petent to pass but not to reftise a bill of advocation, 
a quorum (three) being required for that purpose.^ 

Although prayed for, letters of advocation are 
not in use to be expede, the whole merits of the 
case being debated and finally discussed upon the 
bill. The Judge's deliverance usually orders ser- 
vice of the bill, and the deliverance thereon, on the 



^ See po9Ua^ p. 174, et aeq. 

* See table of fees at present in force in the Appendix. 

' Baron Hume seems to use the expression " passing the bill " in a double 
sense. He says lirst (iL 512) that ** a single Judge is competent to pass the 
" bilL" ... " The same rule, however, does not apply to the discuss- 
" ing of the reasons of ady(x»tion on -the bill, which is an ultimate trial of 
'* the cause, and can only take place before a quorum of the Court" Here 
by ** passing the bill" he plainly means pronouncing the first interlocutor. 
Again, in speakins of the final disposiu of the reasons of advocation, he 
says (iL 612), " Auer removal of the process hy pacing the bilf, the ooncU- 
** tion of thin«;8 is thus far altered that the presence of both parties be- 
** comes equally indispensable as if the prosecution had been in the superior 
** Court from the beginning. They have to find surety de novo" &c Here 
'* passing the bill" is evidently used as equivalent to ''disposing of the 
*' reasons of advocation ;" and accordingly the expression '* pass the bill " 
is often to be found in the final interlocutor, both in advocations and sus- 
pensions. In practice a single Judge never disposes finally of the reasons 
of advocation. 
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Pro- respondent, and transmission of the proceedings to 
advcxja-^^ th^ Clerk of Justiciary, and appoints the case to be 
TioNs. heard on a day which is usually left blank.* Some- 
times, but not often, answers ^are ordered to be 
lodged by a certain day. 

The interlocutors pronounced in the process, and 
the certificates of service or intimation, are written 
on the bill itself, which therefore constitutes the 
record of the proceedings. 

If a day for the hearing is not named in the first 
interlocutor, a day is fixed by the Judge who is to 
preside at the hearing, on the application of the 
Clerk of Justiciary. 

A quorum (of three) is still required for the dis- 
posal by the High Court of advocations, suspen- 
sions, and appeals, the provision in sec. 1 of the 
Justiciary Act of 1868, authorising a single Judge 
to preside and constitute a quorum, being confined 
to criminal trials. 

Except in one event, the personal presence of the 
parties is not required during the discussion of the 
reasons of advocation. By the Act of 1875 it is 
enacted that if the complainer has been sentenced 
to a term of imprisonment, and has been liberated 
on caution, he must appear personally at the hear- 
ing and disposal of the bill^ under penalty of being 
held to have abandoned it ;^ but in other cases he 
need not do so. 

Parties are usually heard orally on the bill and 
answers, if there are any, and counsel address the 
Court in the order observed in civil cases ; but 
the Court sometimes, in cases of difiiculty, order 
minutes of debate. 

^ Interlocutor.— In the Bill of Advocation, A B » C D. 

Edinbur^^h [Date,] 
Lord , one of the Lords Commissioners of Justiciary, having 

considered this bill, grants waiTant for serving a copy thereof and cif this 
deliverance on the i£erein named D, I^cspoudent ; and further grants 
warrant for and ordains transmission of the proceedings complained of to 
the Clerk of Justiciary, and appoints the case to he heard on the 
dav of . . [tSujmUurf ofJudfje.] 

*38 and 39 Vict, cap. 62, sec. 10, quoted wfra^ p. 178, note 2. 
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The Court may pass or refuse the bill, or they Disposal 
may pass it in part, and refuse it in part; or in- a'dvoca-^*' 
stead of passing the bill, they may remit the pro- "on. 
cess to the inferior Judge, with instructions how to 
proceed.^ There have been cases in which the bill 
has been passed to the eflfect of trying the cause at 
the next Circuit Court for the district ;^ but this 
course is now unknown in practice. 

The form of the final interlocutor varies. Some- 
times the Court "pass the bill," and sometimes 
these words are omitted. Until within the last 
twenty or thirty years, if the Court sustained the 
reasons of advocation, the interlocutor contained 
the words "Advocate the cause ;" but these words 
have latterly been omitted. When an advocation 
has been brought at the beginning or in the course 
of a process, and the Court decide that further pro- 
cedure shall take place before themselves, instead 
of the case being remitted to the inferior Court, the 
presence of both parties "becomes equally indis- 
" pensable as if the prosecution had been in the 
" superior Court from the beginning."^ 

In dealing with expenses the Court usually dis- 
pense with taxation, and modify them at once. 
But if the procedure has been prolonged, a remit is 
made to the Clerk of Court to tax and report upon 
the successful party's accoimt of expenses. On the 
(question of expenses see infra, p. 181, et seq., and 
yupra, pp. 104, 105. 



SECTION II. 
Suspension, and Suspension and Liberation. 

Suspension is the appropriate mode of bringing 

* See Caledonian Railway Co, v. Fleming , H. C, Feb. 20, 1869, 1 Couixir, 
19:i 

^ Hume (ii. 512) mentions two cases, both in the year 1711, in which thiu 
course was followed. 

^Hume, ii. 511. 
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under review of the High Court an illegal or 
irregular warrant, conviction, or judgment of an 
inferior Court. 

It is competent only before the High Court. 
The procedure is by bill of suspension. The party 
who presents the bill is called the complainer or 
suspender ; and the party upon or to whom service 
or intimation is asked is called the respondent. 
If the complainer is in prison and prays for libera- 
tion, the bill is called a bill of suspension and 
liberation. 

To render suspension competent, there must be 
a warrant, judgment, or conviction to suspend 
actually in existence and professedly complete. 
Suspension of a threatened or expected warrant or 
judgment is incompetent* 

Again, it is not per se a relevant objection to 
suspension that the warrant complained of has 
been executed,^ or that the sentence or judgment 
has been undergone, or implemented in whole or in 
part, as by undergoing a sentence of imprisonment,* 
or paying a fine or penalty.^ Where a gross radical 
error has been committed, mere acquiescence on the 
part of the accused has been repeatedly held not to 
bar suspension;** but the Court have in several 
cases refused suspension where there had been 
great delay m bringing the process not satisfactorily 
explained. ^ 

The reason of this peculiarity in criminal sus- 
pensions is thus stated by Lord Justice-Clerk Hope 

* Jupp V. Dunbar, H. C, March 9, 1863, 4 Irv. 366. 

* BeU V. Black and Morrisfm, H. C, Jan. 30, 1865, 6 Irv. 57. 

' Alison, ii. 31. In RttsseU r. Colquhoun, H. C, Not. 24, 1845, 2 Broun, 
672, the whole term of imprisonment was undergone. 

* GUlks V. Jeffrey, H. C, Dec 4, 1839, 2 Stol 464; ChrisHe v. Adam- 
son, Perth, Oct 1, 1853, 1 Irv. 293. 

^ Busaell y. Colqtihovn, supra; Duncan v. Banuay, Aberdeen, April 15, 
1853, 1 Irv. 208; Hood v. Young, H. C, June 10, 1853, 1 Irv. 236; 
Jamieson v. Pilmer, H. C, Jnne 2, 1848, J. Shaw, 238 ; French and Others 
V. Smith, H. C, June 26, 1866, 2 Irv. 198. 

* In akmner v. Adamson, H. C, March 12, 1842, 1 Bronn, 67, there was 
a delay of 12 months ; in Bussel v. Sprot and Lang, H. C, Jan. 26, 1845, 
2 Bronn, 386, there was a delay of about 6 months. In both casea the bill 
was refused. 
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in Russell v. Colquhoun-} "In the forms of the^uspKN- 

SION 

" Justiciary Court reduction is unknoMm, and on when 
" that very account suspension is the competent ^^^ 
" remedy for getting rid of and clearing away every 
" illegal sentence. Is the sentence less illegal be- 
" cause it has been suffered than it was previously ? 
" The end and object of a process of suspension 
*' and liberation is not merely to procure to the 
suspender freedom from imprisonment, but to re- 
scind and annul the unlawful sentence of which 
" he complains." -Ajiother reason which may be 
added is, that criminal proceedings are often sum- 
mary, and the warrant or sentence may be executed 
before any steps can be taken to suspend. 

There are two cases, both connected with trial 
by jury, which constitute important limitations of 
the otherwise wide remedy of suspension : — 

First, A conviction following on the verdict of 
an assize cannot be reviewed on the merits. In a 
criminal trial the verdict of a jury cannot be set 
aside as in a civil case, on the ground of its being 
contrary to evidence.' But this does not prevent 
a conviction and sentence so obtained being re- 
viewed on other grounds which do not involve re- 
consideration of the merits. If the libel is irrelevant,' 
or if incompetent evidence has been admitted,* or 
competent evidence rejected,^ or if irregularities 
have been committed by the assize,* whether such 
irregularities are due to the fault of the assize, or 
to want of care on the part of the Judge or officers 
of Court,^ or if the verdict itself is faulty or in- 
complete,® the conviction will be set aside. 

1 2 Bronn, 579. 

' Alison, ii. 28. 

^Anderson v. BJair, H. C, Jan. 14, 1861, 4 Irv. 5; CleiuUtmen t. 
Bodger, H. C, Bee. 2, 1875, 3 Rettie, Justiciary Cases, 3. 

< Bums V. Hart and Young, H. C, Dec. 19, 1856, 2 Irv. 571. 

' Hume, ii 514 ; Alison, ii 29. 

* Alison, ii. 31. 

7 M*Oarth and OthersY. Bathgate, H. G. , May 14 and 15, 1869, 1 Conper, 260. 

« Oraham v. Toderick. H. C, May 21, 1864, 4 Irv. 604 ; Gray v. Mac- 
heuTie, H. C, Feb. 24, 1862, 4 Irv. 166 ; MUnt y. Swipaon, Aberdeen, April 
28, 1874, 2 Couper, 562. 
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si'spKN- Secondly^ It has also been held that the Court 
WHKN cannot entertain a suspension brought on the 
«in^.^ ground that the Judge laid down bad law in his 
charge to the jury. This was decided in Quarns v. 
HarO In the course of the trial before a Sheriff and 
jury of a person accused of the crime of reset of 
theft, the Sheriff in his charge told the jury that a 
previous conviction of the same crime was a strong 
circumstance against the accused, and quoted 
Hume, i. 114, in support of this statement of the 
law. The accused's agent took exception to this 
part of the charge, and asked the Sheriff* to note 
the exception, but he refused to do so. A convic- 
tion having followed, Quarns brought a suspension 
on the ground that the Sheriff* had laid down bad 
law. Founding on the Act of Adjournal of 17th 
March 1827, ch. v. sec. 1,^ he pleaded that the 
Sheriff was boimd to note the exception taken to 
his charge, and asked the Court to allow him a 
proof of his averments as to the terms of the charge 
and as to what took place in the inferior Court. 
The Court refused the suspension as incompetent 
in respect that such a proceeding was unpre- 
cedented ; that the Sheriff was not bound to keep 
a note of his charge or of exceptions to it; and 
that therefore the Court had no satisfactory means 
of ascertaining what law he had laid down. Lord 
Neaves said (p. 258), " I have never heard of a case 
*' where what is now proposed was done ; and if, at 
" this time of day, a thing is unknown in our 
" criminal practice, it is pretty sure to be incon- 
" sistent with law." 

It would be a misfortune, no doubt, to do any- 
thing to cause unnecessary delay and expense in 
our criminal procedure ; but, as Lord Neaves 
observed in Quants v. Harl,^ it cannot be disguised 

* Quants v. Hartj H. C, June 4, 1866, 5 Irv. 251 ; and Alison, ii. 679, 
680. 

^ See p. 12, supra, . ^ 

^ 6 Irv. 257. 
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that great harm may be done by a Judge laying suspen- 
down bad law in a charge to the jury ; as much, at ^^^* 
least, as by improperly admitting or rejecting com- 
evidence. If the Act of 1875,* which deals only " 
with summary causes, is supplemented or amended, 
it will be for consideration whether some machinery 
may not be provided for recording exceptions to 
the Judge's charge. There is no reason why 
the same Judge's law should be exposed to 
review in summary cases, and be exempt from it 
in trials by jury. Besides, review on this ground 
would involve no interference with the province of 
the jury, because the law is the Sheriff's domain, 
and the jury are bound to take it. from him. A 
fresh enactment might be made at the same time, 
with advantage, in regard to noting objections arising 
in the course of trials by jury, as the only existing re- 
gulation on the subject is inapplicable to the present 
form of process. The Act of Adjournal of 17th 
March 1827, ch. 5, sec. 1, directs that such objections 
and the answers shall be " entered on the record,"^ 
but now that the evidence is not taken down ad 
longuniy the record is not the proper place for such 
entries. The Sheriff, who now is bound to take and 
authenticate notes of the evidence,* should be 
directed also to note objections stated in the course 
of the proceedings. 

It has been thought advisable to postpone con- 
sideration of the various grounds on which sus- 
pension is entertained, and of the cases in which it 
has been held to be excluded by statute or barred 
by the actings of the party complaining, until some 
account has been given of the processes of review 
in the High Court and Circuit Courts. 

Procedure in Suspensions — A Bill of Suspension 
and Liberation. — For the sake of illustration take the 

' 38 and 39 Vict., cap. 62. 

' See supruy pp. 12, 31. 

' By 9 Geo. IV., cap. 29, sec. 17, quoted supra, p. 17 ; perhaps by impli- 
cation this enactment involves noting objections which arise in the course 
of the evidence, but an express direction would be better. 
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common case of a party applying for suspension of 
a conviction and sentence of imprisonment and for 
liberation : The process b^ins with a bill addressed 
to ''The Lord Justice-General, the Lord Justice- 
'' Clerk, and the Lords Commissioners of Justiciary." 
There is no obligatory or statutory form for the 
bill ; sometimes it is drawn in the form of a petition, 
which is not divided into articles and pleas, and 
concludes with a prayer. Of late years the form 
most commonly adopted has been modelled on that 
prescribed for civil processes of suspension. It con- 
sists of all abbreviated petition and prayer, with an 
articulate statement of facts and pleas in law 
annexed. The petition states shortly that the sus- 
pender is under the necessity of applying for 
suspension of a pretended conviction, giving the 
date and place of the conviction, the process in 
which and the Judge or Judges by whom it was 
pronounced, the purport of the conviction, and the 
sentence pronounced ; that in pursuance of the said 
sentence the suspender has been imprisoned, giving 
the name of the prison; that the said conviction 
and sentence are illegal and unwarrantable, as will 
appear from the annexed statement of facts and 
pleas in law, and should be suspended, and that 
liberation should be granted as prayed for; that 
the suspender is desirous of obtaining interim 
liberation ; and that he is prepared if necessary to 
find caution in common form. 

Then follows the prayer, which is much the same, 
mutatis mutandis, as in advocation. It prays for 
service on the respondent, who is usually the 
prosecutor or complainer in the inferior Court, and 
sometimes for answers ; for transmission of the 
proceedings to the Clerk of Justiciary; that the 
conviction complained of should be suspended sim- 
pliciter, and the suspender set at liberty ; that the 
suspender be found entitled to expenses ; and that 
in the meantime interim liberation be granted, with 
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or without caution; or to do otherwise as shall i*ro<^«^- 

. URE IN 

seem just. Suspkn- 

As the bill is often the only paper in the hands »^<>Na, 
of the Judges who decide the case, the statement J^™^il 
of facts should be complete in every essential par- 
ticular. If, for instance, there is an objection to the 
relevancy of the complaint, the ipsismna verba of the 
complaint, or at least of the passage which con- 
tains the alleged defect, should be given. If the 
suspension turns on the construction of an Act of 
Parliament, the necessary sections should be quoted. 
If the terms of the conviction are impugned, it 
should be quoted at length. In other respects the 
statement should be concise and devoid of argu- 
ment ; but the facts of the case, and the various 
steps of procedure, with their dates, should be cor- 
rectly set forth. Special care should be taken in 
stating the reasons of suspension and pleas in law. 
The Court do not usually tie the suspender down 
very strictly to the reasons stated, but they some- 
times do so, and do not allow a ground of suspen- 
sioii not contained in the bill to be stated and 
argued at the bar ;^ the more so if it is founded on 
/acts not previously condescended on. It is scarcely 
necessary to observe, however, that it is bad policy 
as well as bad pleading to load the bill with 
frivolous or untenable pleas. Not to mention the 
prejudicial eflPect of such pleading on the minds of 
the Judges, expenses may be refused or modified 
on this ground.* Lastly, all solid and maintainable 
objections should be stated, even although they 
may not have been urged in the inferior Court. It 
is only in circiunstances amounting to deliberate 
acquiescence on the part of the suspender that the 
Court refuse to listen to substantial objections 
because they are stated for the firs.t time before 
them. 

This is a sketch of a bill of suspension in an 

^ Maclean y. Mac/arlane, H. C, March 9, 1863, 4 Irv. 351. 
• Ferguaon t. Thow, H. C, June 30, 1862, 4 Try. 198. 
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feocku' ordinary case; but each case depends on its own 
s" eX. circunLstances, and the model given must be 
8I05S. expanded or curtailed to suit the facts. 
Jo™;;^ The bill need not be signed by counsel; it is 
usually signed by the appellant's agent It is 
then lodged with the Clerk of Justiciary at the 
Justiciary OflSce.^ The Clerk immediately lays 
it before one of the Justiciary Judges, who, unless 
there is anything palpably untenable on the face of 
the bill, pronounces an interlocutor granting warrant 
for serving a copy of the bill, and his deliverance 
thereon, on the respondent, and appointing the case 
to be heard on a day which is usually left blank ^ 
This and all the other interlocutors in the case, 
together with the certificates of service or intimation, 
are written on the bill, which thus forms the record. 
If the suspender is in prison under the sentence 
complained of, and has applied for interim liberation 
on caution, the Judge, if he thinks fit, grants war> 
rant for interim liberation on caution being found, 
in one or other of the forms given in the note,^ 

' The honre of the JiuticUiT Office are 10 A.M. to 3 p.x. (on SatnidAyB 
from 10 A.X to 1 jp.M.) at the Old Router Office, Edinbars^ except during 
trials before the High Cooit, when ue offidala will be found in the Pariia- 
ment Honse. There are no holidays, and the derk can be called npon at 
any tune to discharge his duties, Sundays not excepted. No bill of suspen- 
sion or advocation, and no appeal, is reoeiTed untd the appropriate fee is 
paid. See table of fees at present in f oroe in the Aroendix. 

' liiTSRU)cuTOR. — Lord N , one of the Lords Commissionen of 

Justiciary, ha vine considered the foregoing bill, grants warrant for serving a 
copy thereof and of this deliverance on the therein named [design the re- 
npcmdent], and for transmission of the proceedings to the Clerk of Justiciary, 
and appoints the case to be heard on uie day of .* 

[Signed] C N. 

•1. 

[If the suspender is in prison for non-paytAent of a fine, add\ Meantime 
srants warrant for the liberation of the suspender [or cMnplamer] on his 
finding caution in the [describe the hooks\ Court Books of [give the name 
of the Court], that he shall pay the fine and expenses awarded against him 
in the conviction complained of, in the event of this bill being ultimately 
refused. 

♦2. 

[If the suspender has been sentenced to imprisonment without the alternaUve 
of a fine, add] Meantime grants warrant for the liberation of the suspender 
[or complainer] on his fiiMiiTig caution in the [describe the books'] Court fiooks 
of [gvioe the name of the CourC], that he shidl return to prison and there 
undei^ the remamder of the sentence complained of, in the event of this 
bill bemg refused ; and that under penalty of £ sterling. 
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according as the suspender has been imprisoned, proced- 
with or without the alternative of a fine. suspkn- 

The suspender is not entitled to interim liberation mons. 
as a matter of right, as there is a conviction stand- interim 
ing against him;^ but it is usually granted on ^ '^*^'*" 
caution, unless there is anything on the face of the 
bill or otherwise brought to the Judge's knowledge 
to lead him to refuse it ; or unless the case is to be 
immediately heard and disposed of. A copy of 
the usual bond of caution is printed in the Appen- 
dix. The reputed suflSciency of the cautioner must 
be certified by a Justice of the Peace in writing on 
the bond. 

Procedure at the hearing, — ^A day for the hearing 
is fixed, on the application of the parties, or either 
of them, by signed memorandum.* If no appear- 
ance is made for the suspender the suspension is 
refused, with expenses. 

If the suspender has obtained interim liberation, 
he must appear personally at the hearing and 
disposal of the case, imder penalty of being held to 
have abandoned his suspension ; and if he is absent 
the Court may issue a warrant for his apprehension 
and imprisonment during the period of his sentence 
which remains unexpired.^ This was enacted in 
order to put some check upon convicted persons, 
and prevent them fi:*om absconding, as they some- 
times did, on obtaining liberation. Previously it 
was not the practice of the Court of Justiciary to 

^ Alison, iL 31. 

• See vnfra, p. 188. 

' 38 and 39 viol, o. 62, sec 10. — " Where a person sentenced to a term of 
" imprisonment by an inferior Judge shall bring an appeal, suspension, or 
** other process of review, of the sentence under which he is imprisoned, 
'* and thereupon have interim liberation granted to him, such person shall 
" appear personally in the Court before which such appeal, suspension, or 
** other process as aforesaid shall be brought on the day or days fixed for 
'* the hearinff and disposal of the same ; railing which, he shall be held to 
" have abandoned the same, and the said Court shall thereon, and shall 
'* also in all other cases, in disposing of any appeal, suspension, or other 
" process as aforesaid, have power to grant warrants to appr^end and 
** miprison such person for any term, to run from the date of his appre- 
** hension, not longer than the period which at the date of his liberation 
'* remained unexpired of the term of imprisonment specified in the sentence 
" brought under review.'* 

M 
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grant warrant for the apprehension and reimprison- 
ment of the complainer. The respondent was left 
to proceed in the inferior Court on the original 
warrant.^ 

If no appearance is made for the respondent, the 
suspender must still satisfy the Court that the con- 
viction complained of should be set aside. 

The case is heard and disposed of by a quorum 
(three or more) of the Court.^ The Lord Justice- 
General presides, and in his absence the Lord 
Justice-Clerk ; and in the absence of both, the 
senior Judge present. The pleadings are usually 
oral, and the same order is followed in addressing 
the Court as in civil cases, notwithstanding that in 
almost all criminal trials the accused has the last 
word in all discussions.^ Sometimes in cases of diffi- 
culty the Court order informations ; and sometimes 
after hearing parties they order the respondent to 
lodge answers, if this has not already been done.^ 

Disposal of the case. — The Court may refuse the 
suspension, or pass the bill and suspend the pro- 
ceedings complained of simpliciter. They may also 
amend, vary, or alter the sentence in any way they 
think fit ;^ they may suspend it in part and sustain 
it in part, but this can only be done where the good 
and bad portions are distinctly separable. In 
Snaddon v. Spence^ the Justices in Petty Sessions 
convicted the suspender, Snaddon, of an offence 
under the Day Trespass Act, 3 Will. IV., cap. 68. 
On appeal, the Justices in Quarter Sessions affirmed 
this conviction, and found Snaddon Uable in the 
expenses of the appeal, and in default of payment 
adjudged him to be imprisoned for 3 weeks. Snad- 
don brought a suspension, one ground of suspension 

* LawsGn v. Macke.mie, H. C, Dec. 3, 1865, 2 Irv. 272. 

* SuprcL, pp. 155, 156. 

* '* That in all criminal persuits the defender or his advocats be always 
** the last speaker, except in cases of treason and rebellion against the 
** King."— 1672, cap. 16, regulation 10. 

* Wall-er v. Lamj, 5 Irv. 510. 

* Alison, ii. 32. 

* Snaddon v. Spence, H. C, June 30, 1862, 4 Irv. 200, last point 
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being that the Justices had no power under the p»ocei>. 
Act to order their decree for expenses to be suspen- 
enforced by imprisonment. The High Court ofsio^s. 
Justiciary sustained this ground of suspension, ^^^^ 
but held that that incompetency did not vitiate case, 
the whole judgment and conviction ; they held 
that the affirmance of the original sentence 
was one thing, and the iiicompetent addition 
another, and separable from it, and accordingly 
suspended that part of the judgment which autho- 
rised imprisonment in default of payment, and 
quoad ultra repelled the reasons of suspension.^ 

On the other hand, in Ross v. Stirling ^^ the Court 
held that the good and bad parts of the sentence 
were not separable. In a prosecution under 25 and 
26 Vict., cap. 35 (The Public Houses (Scotland) 
Amendment Act, 1862), which does not authorise 
an award of expenses, the Justices convicted the 
accused, and imposed a penalty of five shillings, 
with a sum of one pound fifteen shillings of ex- 
penses, and, in default of immediate payment of 
penalty and expenses, adjudged him to be im- 
prisoned for ten days. The Court suspended this 
sentence siinplicite?*,^ holding that the faulty part 
of the conviction was not separable, as they 
could not tell how much of the imprisonment 
was awarded for non-pajrment of the penalty, 
and how much for non-payment of the ex- 
penses. 

When relevant objections to the conviction are 
made by the suspender which are not admitted by 

^ Interlocutor, 4 Irr. 203.—" Pass the bill so far as relates to that 
*' part of the 1 advent of the Justices in the Court of Quarter Sessions, by 
" which the tiustices adjudge the suspender to be imprisoned for the period 
** of three weeks in default of the sum of £2, 98. of expenses thereby found 
** due not being naid within four days, and suspend that part of the judg- 
** ment aocordii^ly : Quoad ultra repel the other reasons of suspension : 
" Find no expenses due to either party." 

• Ross T. Stirling, H. C, Oct. 22, 1869, 1 Couper, 3.S6. 

'Interlocutor, p. 347. — ''Having considered this ' bill, and heard 
'' counsel htjic vnde, rass the biU, suspend the sentence complained of «tm- 
" pliciter, and ordain the sum of fine and expenses to be repaid to the sus- 
*' pender, and decern : Find the respondent liable in expenses, which modify 
*' to six guineas, for which, with one guinea as the dues of extract, decern." 
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the respondent, and do not appear on the face of 
the proceedings, the Court sometimes, before decid- 
ing the case, remit to some competent person, the 
Sheriff or Sheriff-substitute of the county (provided 
they have not tried the case), or some special 
commissioner, to inquire into the matters averred, 
and to report. Thus, where the suspender averred 
that he had been peremptorily refused a continua- 
tion of the diet, which he had craved in order to 
prepare for his defence, and that the doors of the 
Police Court had been closed in order to exclude 
his friends and witnesses, he was aUowed a proof 
of his averpaents, and the respondent a conjunct 
probation.^ Again, where it was averred, inter alia, 
that two exculpatory witnesses who were in attend- 
ance were refused admittance by the officer of 
Court, the Court before answer remitted to one"^ of 
the Sheriff-substitutes of Lanarkshire "to inyesti- 
" gate into these averments, and to report either 
" the evidence taken by him, or the result thereof, 
" as he shall judge to be most fitting."* 

This course, however, will not be followed unless 
the averments are relevant and specific, and unless 
the matters complained of really amount to oppres- 
sion, or to a miscarriage or denial of justice.^ If 
the objection is one which should have been taken 
in the inferior Court, but, through the suspender's 
fault, was not stated and recorded, an inquiry will 
not be allowed.* 

When the Court recal or vary the conviction 
in whole or in part, they may also remit to 
the inferior Judge, with instructions to dispose of 
the case ; but this is not so frequently done in 

1 Orr V. M'Callum, H. C, June 25, 1856, 2 Irv. 183. See interlocutor, 
p. 188. See also Mahon and MacmaJion v. Morion, H. C, Feb. 6. 1856, 
2 Irv. 383. 

* Wright v. Dewar, H. C, Nov. 27, 1873, and March 9, 1874, 2 Couper, 
504. See interlocutor, p. 514. See also Blytha y. M*Bam, H. C, Feb. 20, 
1852, J. Shaw, 554 ; and McAllister y. Cotoan, May 24 and July 16, 1869, 
1 Couper, 302. 

* M'Lean v. Maqfarlane, H. C, March 9, 1863, 4 Irv. 351. 

^ North British Railway Company y. Bennie, Stirling, April 20, 1874, 2 
Couper, 641. 



SUSPENSION, & SUSPENSION & LIBERATION. 181 

suspensions as in advocations and appeals ; as, in proced- 
suspensions, the whole case has usually beensospMi. 
exhausted, rightly or wrongly, in the inferior sions. 
Court, and the supreme Court either refuse or pass ^^^^ 
the bill siwpliciter, or themselves make such modi- case, 
fication or alteration on the judgment as may be 
necessary. They do not often give the prosecutor 
an opportunity of proceeding de novo in the inferior 
Court ; but such a course is not incompetent, and 
if the successful objection is considered technical, 
such a remit is sometimes made.^ 

In Patterson v. Malcolm^ the Justices in Quarter 
Sessions having dismissed an appeal against a con- 
viction under 17 Geo. III., cap. 56, on the ground 
that the appellant Patterson had not complied with 
certain provisions of t^at statute, the High Court, 
on a suspension being brought by Patterson, re- 
called the sentence dismissing the appeal, and 
remitted to the next General or General Quarter 
Sessions to proceed with the matter of the appeal. 
In that case, however, the procedure in the inferior 
Court was not exhausted, the appeal to Quarter 
Sessions not having been disposed of 

Sometimes the Court state the grounds of their 
judgment in their interlocutor. They do so especi- 
ally when they quash or alter a conviction or judg- 
ment ; and the more readily if numerous objections 
are stated, some of which only are sustained. If 
the suspension is refused, no reasons are usually 
given ; they simply " refuse the bill." 

If the suspender is in prison, the Court, if they 
quash the ^conviction, order his immediate libera- 
tion. They also ordain any fine, penalty, or ex- 
penses which he may have paid under the judgment 
complained of to be repaid to him.* 

1 See Baird v. Bose, Ayr, Sept. 27, 1865, 6 Irv. 200. 

• Patterson v. Malcolm, H. C, June 8, 1867, 6 Irv. 416. See also Mac- 
kersie v. M*Dougall, H. C, Nov. 27, and Dec. 27, 1874, 3 Couper, 64. 

* Boas v. Stirling. H. a, Oct. 22, 1869, 1 Couper, 336; interlocutor, p. 
347 ; Bhodes v. Boss, Stirling, Sept. 23, 1870, I Couper, 469 ; interlocutor, p. 
476. 
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peoced- Where the suspender has been liberated on 
suspSf- caution, the Court usually make no order in theif 
810X8. interlocutor as to delivering up the bond of caution ; 
Expenaes. ^j^ order is not required. 

Expenses. — In the absence of express statutory 
regulation, the Court may award, modify, or refuse 
expenses ; and in doing so they proceed substanti- 
ally on the same rules as in civil cases, the amount 
of success, and the mode in which the case has 
been conducted, being the principal elements taken 
into consideration. 

Sometimes the successful party is awarded ex- 
penses both in the inferior Court and in the High 
Court. In Wilson v. Mo7*rison,^ the respondent 
was found liable in expenses in both Courts, 
although the case was decided upon an objection 
which originated with the Bench, and was not 
pleaded by the suspender. 

In Christie v. Adamson,^ a conviction obtained 
under 13 Geo. III., cap. 54 (one of the (jame 
Laws), was set aside on the grounds that the 
Justices had failed, — 1st, To give a written deliver- 
ance disposing of an objection to the relevancy of 
the complaint ; and 2dly, To take down the evi- 
dence in writing. 

The respondent, who was Procurator-Fiscal in the 
Justice of Peace Court, was found liable in 
expenses in both Courts, although it was urged on 
his behalf that the statute did not authorise an 
award of expenses against him. 

In a trial by Sheriff and jury, the jury returned 
a verdict of guilty, as libelled, " of writing letters 
" of a threatening tendency." 

The prosecutor (the Procurator-Fiscal) expressed 
to the Sheriff doubts whether sentence could follow 
on the verdict, the jury not ha^dng foimd the 
accused guilty of sending the letters, and proposed 
that the jury should be reinclosed in order that a 

* Wihon ▼. Morrison, H. C, June 15, 1844, 2 Broun, 231. 
» 1 Irv. 293. 
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proper verdict should be returned. The Sheriff, proctcd- 

however, overruled this suggestion, and the Pro- s^pkn- 

curator-Fiscal moved for sentence, which was pro- ^ions. 

nounced. The Court suspended the sentence sim- Expenses. 

pliciter, the Fiscal not defending it ; but, in respect 

that it was not disputed that the Fiscal moved 

for sentence in deference to the Sheriff's opinion, 

found him liable only in expenses incurred in the High 

Court.^ The Lord Justice-Clerk (Inglis) said,^ '' As 

" the Court were not disposed to lay it down that 

" it would have been proper for the respondent to 

" have acted otherwise in opposition to the opinion 

" of the local Judge, so they did not think it would 

" be just to subject the Procurator-Fiscal in the 

" expenses of the inferior Court. With regard, 

" however, to the expenses in this Court, they must 

" fall on the Procurator-Fiscal, as the suspension 

" must be sustained." 

In general, however, it is no answer to a demand 
for expenses that the fault or iiTegularity which 
leads to suspension lay with the Judge or the jury, 
and not with the prosecutor. 

While it is thus competent to award the expenses 
incurred in both Courts, the Court of late years 
have been in the practice in most cases of modifying 
a sum in name of expenses, without saying whether 
they are the expenses in both Courts or not. While 
this mode of awarding expenses has much to com- 
mend it, it has this disadvantage, that, the account 
of expenses not being before the Court, the sums 
awarded are sometimes inadequate to reimburse the 
successful party for the necessary outlay. 

From two of the cases just quoted^ it will be 
observed that in the matter of expenses the 
Procurator-Fiscal does not (apart from the provisions 
of section 22 of the Summary Procedure Act, to be 
presently noted) stand in a more favourable position 

1 Gray v. Mackenzie, H. C, Feb. 24, 1862, 4 Irv. 16C. 

« 4 Irv. 169. 

' CJirUtie v. Adamson, and Gray t. Mackenzie^ supra. 
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Proced- than a private prosecutor, whether the prosecution 
suspKN- is at common law or under statute, provided the 
SIGNS. statute does not expressly or by implication forbid 
Expenses, ^j^ award of expenses against him. 

It is true that in prosecutions at common law it 
is not usual in the event of conviction to ask or 
give expenses against the accused in the inferior 
Court, and that on the other hand it is not usual in 
the event of acquittal to award him expenses. 
But this practice does not protect the Fiscal in the 
event of the conviction being quashed.^ The in- 
clination of the Court is not to award against him 
the expenses incurred in the inferior Court, unless 
his proceedings have been slovenly, irregular, or 
oppressive ; but the expenses of the suspension are 
given almost invariably, even where the Fiscal does 
not defend the conviction. * 

The 22d section of the Smnmary Procedure Act^ 
aflFords a protecition in some cases to prosecutors in 
the matter of expenses. The fair meaning of that 
section seem^ to be this : In prosecutions for 
statutory penalties, brought by complaint under the 
Summary Procedure Act, expenses shall not be 
awarded to or against any public prosecutor, or 
party prosecuting under the authority of the special 
statute, unless such an award of expenses is expressly 
authorised by the special statute, or unless, on a fair 
reading of the statute, it appears to be intended that 
expenses should be awarded. In order to entitle 
the prosecutor to the benefit of this clause, it is 
uecessary-^lst, that the complaint be brought under 
the Summary Procedure Act; 2dly, that it be a 
complaint for a statutory penalty; 3dly, that the 
statute founded on does not authorise {i.e. direct, 
expressly or by implication), an award of expenses.* 
The protection does not apply to complaints at 

^ See notes to section 22 of the Summary Procedure Act, p. 104, supra. 
' Gray v. Macketude, supra. 
' See the section quoted, supra, 104. 

* Per Lord Justice-General Inglis in Boss v. Stirling^ I Couper, 345, quoted 
p. 105, supra. 
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common law, or to any complaints which are not pboc^d- 
brought under the Act of 1864 ; the only cases to suweSi- 
which it seems to apply are statutory prosecutions s^o^*- 
brought under that Act, where the special statute Expenses, 
is altogether silent as to expenses. Lastly, it applies 
only to expenses in the Court below, and not to 
expenses in the superior Court.* 

Most penal statutes contain some directions on 
the subject of expenses, and those directions, if 
explicit, must be followed by either awarding or 
refusing expenses. Where a statute authorised an 
award of expenses in the inferior Court to the pro- 
secutor on conviction, but was silent as to giving 
the respondent his expenses if acquitted, the Court 
held that by necessary implication the latter was 
entitled to expenses in that event. ^ 

When the statute is altogether silent on the 
subject, opinions have been expressed by some 
Judges, though with hesitation, that it is com- 
petent, — unless the case comes under the provisions 
of the Summary Procedure Act, — ^to award ex- 
penses in virtue of the inherent power which every 
Court possesses to do so, except in so far as that 
power is curtailed by statute.^ 

In a trial case attended with difficulty, where . 
suspension was refused, expenses were awarded to 
neither party.* 

Where the* suspender had caused unnecessary 
expense by stating and insisting in untenable pleas, 
he was, although successful, allowed only the ex- 
pense of printing the bill of suspension and an 
additional plea in law. ^ 

It is not usually considered a reason for refusing 
expenses, or even for making a modification, — i.e. 
a deduction from the expenses awarded, — ^that the 

^ Nimmo v-. Clark and Wilson, 10 Macph. 482, supra, p. 104. 

* Walker v. Bathgate, H. C, June 4, 1873, 2 Couper, 460. 

' See opinions of Lords Kinloch and Cowan in Ledgenrood ▼. M*Ktnna, 
Dec. 18, 1868, 7 Macph. 261. 

* Gray v. Mackenzie,, nifyra, 

» Halliday v. Bathgate, H. C, June 1, 1867, 5 Irv, 382. 
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proced- objection sustained was not taken in the inferior 
suspEN- Court ; but this is a matter entirely in the discre- 
sioNs tion of the Court, and depends in a great measure 
Exponsee. ^^ ^^^ nature of the objection and the whole cir- 
cumstances of the case. 

As already mentioned, the Court usually them- 
selves modify or fix a lump sum for expenses, and 
also give decree for £1, Is. for the dues of extract.* 
Where the procedure has been more prolonged 
than usual, or where expenses in both Courts are 
given, decree is given for the expenses as they 
shall be taxed by the Clerk of Court. 

Suspension of illegal or irregular Warrants. — 
Suspension is the proper mode of bringing imder 
review an illegal or irregular warrant granted by 
an inferior Judge ;2 but a distinction must be 
made. Some warrants pronoimced in the course 
of proceedings before the inferior Court, — such as 
the warrant for the apprehension of the accused, or 
the warrant committing him to prison " until liber- 
'' ated in course of law,"^ or during an adjourn- 
ment of the Court, — cannot in ordinary circum- 
stances be reviewed until final judgment, or until 
tlie cause is abandoned ; and this for the same 
reasons of expediency which render advocation of 
an interlocutor of relevancy, or of an interlocutor 
sustaining the competency of an appeal to Quarter 
Sessions, incompetent pendente processu.^ But it is 
competent in certain cases to bring a suspension of 

• 

^ The extract is prepared by the Gerk of Justiciary. See example in 
Appendix. 

* On the requisites of search warrants see p. 132, supra. 

' In Bannatyne v. M*LulUch and Fraaery H. C, June 18, 1860, 3 Irv. 
605, the Court, in rather peculiar circumstances, suspended a warrant com- 
mitting the suspenders to prison until liberated in due course of law, but 
found no expenses due. The complaint under which that warrant was pro- 
nounced was not proceeded with. The accused were convicted of the same 
offence under a new complaint, and the sentence then pronounced was set 
aside by the Court of Justiciary. The suspenders then brought a suspension 
of the former complaint and warrant. The Court thought that suspension 
was unnecessary, but suspended the warrant complained of, the Lord 
Justice-General saying, "I see no harm in suspending it. The two sets of 
** prnceedings, apparently indei)endent, might create a difficulty." 

* Sujyraj pp. 165, 106. 
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an incidental warrant without awaiting the termina- suspeh- 
tion of the main process, because such warrants, il^JboIl 
though connected with the main process, are to ^^^■ 
certain effects independent of it. For instance, 
illegal or irregular search warrants may be at once 
reviewed by suspension. Such warrants are purely 
incidental ; they may be granted, although no one 
is under charge, in the course of a precognition ; 
again, where some one is under charge, the houses 
of others than the accused may be searched. Even 
in a question with the accused, there seems to be 
no reason why such a warrant should not be at . 
once suspended, without awaiting the conclusion of 
the cause. The ordinary procedure under the com- 
plaint may be legal and regular, while the search 
warrant is illegal and oppressive ; and it does not 
follow, because the search warrant is suspended, 
that the prosecution should be quashed or inter- 
fered with. In Bell v. Black and Morruon^ and 
Webster v. Bethune,^ the suspenders were not under 
charge when the search warrants complained of 
were granted ; but there is no good reason why, 
because a man is under charge, he should not be 
entitled to object to his repositories being searched 
in an illegal manner — perhaps for articles not con- 
nected with the charge against him. 

Suspension at . the instance of persons not under 
charge. — As persons other than parties accused or 
under charge may be aflfected by illegal warrants or 
judgments, suspension is competent at their instance. 
The two cases just mentioned were at the instance of 
persons not under charge. Again, a warrant com- 
mitting a witness to prison for prevarication may 
be reviewed by suspension ;^ but such a committal 
being the independent act of the Judge, there may 
be a question whether he, and not the prosecutor, 
is not the proper respondent in the suspension.* 

• 

* 5 Irv. 57 ; supi-a, p. 133. • 2 Irv. 696 ; ««//ra, p. 133. 
' MrkoUon v. Linton, H. C, Nov. 18, 1861, 4 Irv. 115. 

♦ Ihid, 
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SusPKN- In Middlemiss v. d'Eresby} a complaint charging 
iLiSoAx. ^^ oflFence under 2 and 3 Will. IV., cap. 68, sec. 1, 
WAA- was served on Alexander M., in which he was 
^^^^* designed James M. ; Alexander having, when de- 
tected stealing hares, given the name James, which 
was the name of a younger brother. Sentence hav- 
ing been pronounced against Alexander under the 
name of James M., the Court, in a suspension at 
the instance of James and his father, suspended 
simplidter, and awarded expenses against the re- 
spondents. 

Present Procedure in enrolling a Case for Hearing, 
— It has already been explained that in the first 
interlocutor ordering intimation, &c., the day for 
the hearing is left blank. Until recently the prac- 
tice as to putting the case out for hearing was that 
the Justiciary-Clerk waited till a few criminal sus- 
pensions or advocations accumulated, and then 
apphed to the Lord Justice-General or Lord Jus- 
tice-Clerk to fix a day for hearing them. On a day 
being fixed, the Clerk put the cases to the Roll and 
intimated the diet by letter to the agents for the 
parties. Thus the case was put out for hearing 
without either party moving in the matter. The 
present practice is not to put the case to the Roll 
for hearing except on the application of both or 
either of the parties by signed memorandum (bear- 
ing a £2, 2s. or £1, Is. stamp) reauesting that the 
case shall be enrolled for hearing.* The memoran- 

1 H. C, March 16, 1852, J. S. 557. 

• MEMORANDUM 

IN 

THE BILL OF SUSPENSION, 
in which A B is Suspender, 

AND 

on is Respondent. 

That the said A B is desirous that the Court should direct the said case 
to be enrolled for hearing for such day as mav be convenient. 

(Signed) A B, Suspender. 

Or E F, Agent for A B. 

Nott, — ^The fee is £2, 2s. if the memorandum is joint, and £1, Is. if it is 
presented by one of the parties only. 
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■ 

dum, according to the present practice, must beP^nNo 
signed by the party, or by his agent or counsel. On ?^ hear 
this memorandum being laid before the Judge, or ^^' 
upon the Clerk informing him that it has been 
lodged, a day is fixed for the hearing, and the case 
is enrolled and the diet intimated as before. If 
neither party moves, the case is not put out. 

This memorandum is now used in all processes 
of review before the High Court, including appeals 
under the Act of 1875. 

If no appearance is made for the suspender at 
the hearing, the bill is refused, with expenses ; and 
if the appellant has obtained interim liberation, 
warrant is issued for his apprehension and re-im- 
prisonment, as already explained, supra, p. 177. 

If no appearance is made for the respondent the 
suspender must satisfy the Court that the decision 
complained of is erroneous.^ If he fails to do so 
suspension will be refused. 



SECTION III. 

Appeal on a Case stated under the Summary Pro- 
secutions Appeals (Scotland) Act, .38 & 39 Vict., 
CAP. 62. 

This mode of review is by appeal upon a case 
stated by the inferior Judge. The statute is 
adapted from the English and Irish Statute, 20 & 
21 Vict., cap. 43, which, it will be remembered, was 
passed to supplement the English Summary Pro- 
cedure Act, 11 & 12 Vict, cap. 43.* 

It has been thought best to follow the course 
adopted in regard to the Summary Procedure 
Act, and give the Act in ftiU, with explanatory 
notes. 

1 See List v. Ptrrk, H. C, Dec. 23, 1867» 5 Irv. 559, in which an adyoca- 
tion was rtfuaed as incompetent in the absence of the respondent 
* Supra, p. 51. 
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THE SUMMARY PROSECUTIONS APPEALS 

(SCOTLAND) ACT, 1875. 

38 & 39 VICTORIA, CAP. 62. 

An Act to alter and amend the Lata relating to 
Appeals in Summary Prosecutions before Inferior 
Judges in Scotland, — \\\th August 1875.] 

Be it enacted by the Queen's most Excellent Ma- 
jesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the 
authority of the same, as follows : 

Short 1. This Act may be cited for all purposes as 

title. "The Sunmiary Prosecutions Appeals (Scotland) 
Act, 1875." 

interpre- 2. lu this Act the followiug tcmis have the 
^^ "' meanings herein assigned to them ; that is to say, 

- Inferior Judge " means and includes any Sheriff 
or Sheriff-substitute, Justice or Justices of the 
Peace, or Magistrate or Magistrates : 

" Magistrate " means a Magistrate of any royal 
burgh, or of any burgh returning or contribut- 
ing to return a member to ParUament, or of 
any burgh of regaUty or barony, and includes 
any Commissioner of Police authorised to act 
as a Judge under any general or local Police 
Act: 

"Cause" means and includes every proceeding 
which may be brought under the Summary Pro- 
cedure Act, 1864^, and every other summary 
proceeding for the prosecution of an offence or 
recovery of a penalty competent to be taken 
before an inferior Judge i^ 

*' Clerk of Court " means the Clerk of the Court 
of an inferior Judge, and includes any Depute- 
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Clerk of Court or other person authorised to Section 2. 
act, and acting for the time as such Clerk of J^*®'P'^; 

C/OUrt : terms. 

" The Respondent " means and includes any party 
to a cause other than the party appealing under 
this Act against the • determination thereof by 
an inferior Judge. 

^ See section 3 of the Summary Procedure Act and notes, supra, 
p. 67, et seq. As to cases excepted from the provisions of that 
Act, see section 25, p. 106, supra. 

2 The effect of this part of the definition seems to be to render ap- 
peal competent, without restriction, in all summaiy proceedings for 
the prosecution of offences or recovery of penalties competent to be 
taken in any of the Courts here mentioned, whether under special 
statute or at common law, and whether of a civil or a criminal 
nature ; and this notwithstanding that review may be excluded 
or restricted, or some special mode of review provided by the 
special statute. — See section 3, infra. 

But if this mode of review is adopted, the appellant is held to 
have abandoned all right otherwise competent to him of appealing 
to any superior or other Court. — See section 9, infra, 

3. On an inferior Judge hearing and determining inferior 
any cause/ either party to the cause may, if dis- app^ca-^" 
satisfied with thte Judge's determination as erron- tion of 
eous in po int Df law,' appeal thereagainst," iibtwith- ^evedfio 
standing any provision contained in the Act under state a 
which such cause shall have been brought excluding opinion of 
appeals against or review in any manner of way of ^^^^ 
any determination, judgment, or conviction or com- 
plaint under such Act,^ by himself or his agent 
applying in writing* within three days after such 
determination ^ to the inferior Judge to state and 
sign a case, setting forth the facts and the grounds 
of such determination,^ for the opinion thereon of a 
superior Court of law as hereinafter provided ; and 
on any such application being made, the following 
provisions shall have eflfect : 

1. The Appellant shall not be entitled to have a 
case stated and delivered to him unless 
within the said three days ^ he shall — 
(1.) Lodge in the hands of the Clerk of 



case 
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Section 3. Court a bond, with sufficient cautioner, for 

Proviflions ausweiing and abiding by the judgment of 

implying the superior Court in the appeal, and paying 

^®'* the costs should any be awarded by that 

Court, or otherwise, in the discretion of the 
inferior Judge, shall consign in the hands of 
the Clerk of Court such sum as may be fixed 
by the inferior Judge to meet the penalty 
awarded, if any, and the said costs of the 
superior Court : ^ 

(2.) Pay the Clerk of Court his fees for 
preparing the case : 

These fees shall, till the same be otherwise 
fixed by Act of Sederunt, which the Court of 
Session is hereby empowered to pass, and 
from time to time thereafter to vary, be those 
set forth in Schedule D annexed to this Act : 

2. The Clerk of Court shall, within five days after 
caution or consignation, and payment being 
found or made as aforesaid, prepare the case, 
and submit the same in draft to the parties 
or their agents : 

3. Should the parties or their agents fail to agree 
as to the terms of the case, the inferior 
Judge shall settle the same : ^ 

4. The case shall be as nearly as may be in the 
form set forth in Schedule A annexed to 
this Act, and shall bear to be stated by the 
inferior Judge and shaU be signed by the 
inferior Judge : 

5. Tlie Appellant sliall within three days after 
receiving the case ^^ give notice of appeal in 
writing, together with a copy of the case, to 
the Respondent," and shall within the same 
time transmit the case by post to, or cause 
it be lodged with one of the Clerts of the 
superior Court," together with a certificate 
under the hand of himself or of his law- 
agent, of intimation, as herein required, hav- 
ing been made to the Respondent." 



" ■!' 
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6. The Clerk of the superior Court shall on re- Sjsction 3. 

ceiving the case forthwith lay the same before Procedure 
a Judge of the superior Court," and such^i^® 
Judge may thereupon, if the Appellant is in lodged 
custody, grant interim liberation, upon such 
conditions as are usual in cases of suspension 
and liberation, and may also grant a sist of 
execution upon or without caution, or make 
such other interim order as the justice of 
the case may require : ^^ 

7. The Clerk of the superior Court shall as soon 

as may be after receiving the case require 
the Clerk of Court to transmit the process 
to him, together with the notes of evidence, 
if any, taken in the cause, where the pro- 
cedure therein is under an Act requiring 
such notes to be taken and preserved,^^ and 
the Clerk of Court shall transmit the process 
accordingly : 

8. Any question of law arising upon the facts 

stated in the case shall thereafter be heard 
and determined by the superior Court ^^ to 
which the case is transmitted at any sitting 
for which the case shall be enrolled by the 
direction of the said Court,^^ upon the case, 
without any note of appeal or written plead- 
ings being required : 

9. The superior Court shall have power to affirm, 

reverse, or amend the determination in re- 
spect of which the case has been stated, or 
to remit the matter to the inferior Judge 
with the opinion of the Court thereon ; or to 
make such other order in relation to the 
matter and the costs of the appeal as they 
shall see fit;^® or to cause the case to be 
sent back to the inferior Judge to be 
amended in such manner as they shall 
direct, and thereafter, on the case being 
amended and returned, to deliver judgment 
on the case as amended : 

N 
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• 

SBcrioN3. 10. All orders made by a superior Court in de- 
termining a case under this Act shall be 
final and conclusive : 
11. No inferior Judge who shall state and sign 
a case under this Act shall be liable in any 
costs in respect or by reason of an appeal 
against his determination. 



f, 



^ The cause must be heard and determined ; appeal is not com- 
petent before final judgment. 
What are ^ It is not very easy to define " errors in point of law." One 
''errors in thing is certain, viz. that the case is conclusive as to the facts 
point of found proved by the inferior Judge. The superior Court must 
^^ ' hold those facts as proved ; the evidence is not before them, and 

they cannot review it. But as to the conclusion to be drawn 
from the several facts as thus established greater difficulty arises. 
Tliis enactment is specially intended to apply to a class, of 
cases in which, previously, review was virtually excluded. Under 
the provisions of the Summary Procedure Act and many special 
statutes, no note need be preserved of the evidence, or of ob- 
jections to the admission or rejection of evidence. In such 
cases, if it could be shewn on the face of the complaint or 
record that the Judge had erred in point of law, his judgment 
might be reviewed by suspension or some other existing mode of 
review ; and it was not necessary that the inferior Judge should 
state a case shewing the grounds of his determination, as the 
whole matter was before the superior Court. But if the complaint 
and record disclosed no irrelevancy, incompetency, or illegality, 
such a judgment could not be re\dewed, although the evidence 
might have been utterly insufficient to warrant it, because the 
Court could not know what that evidence was. Now, under the 
provisions of this Act the Court are told in each case the facts on 
which the judgment is based. The difficulty is to distinguish be- 
tween a conclusion in law and a conclusion in fact. If the facts 
stated are utterly insufficient to warrant the judgment, — if they 
cannot in any reasonable view be held to constitute the offence 
charged, — ^then the judgment will be reversed as erroneous in 
point of law, in this sense that there is no legal evidence to sup- 
port the conviction. But where there is some evidence of a rele- 
vant and competent character, the Court are not entitled to weigh 
it and decide whether the offence charged is proved. This is the 
province of the inferior Judge ; and if the conclusion arrived at 
by him can be held to be legitimately deduced from the several 
facts stated, the judgment must stand, although the superior 
Court might have decided differently on the same facts had they 
been called upon to do so. In such a case no proper question of 
law is raised, the conclusion being a conclusion in fact. This is 
well put by Justice Crompton in Bdasco v. Ilminant, and Barton 
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V. HcmnarU, 31 L. J., M. C. 228: — "In both these cases the Section 3. 
" Magistrate has convicted. He has no right to send us facts, wh&t are 
" and ask our opinion on them, except only so far as they raise a '* errors in 
" point of law ; and the only question therefore which can be left point of 
" to us as a point of law in each case is, whether there was evi- ' 
" dence on which he might find the defendant guilty." 

The following cases illustrate the distinction. 

By sec. 1 of 2 and 3 Will. IV., cap. 68 (the Day Trespass Act), 
it is enacted, " That if any person whatever shall commit any tres- 
" pass by entering or being in the daytime upon any land, without 
" leave of the proprietor, in search or pursuit of game," &c., " such 
" person shall, on being summarily convicted thereof before a Jus* 
" tice of the Peace, on proof on oath by one or more credible wit- 
" ness or witnesses, or confession of the offence, or upon other 
" legal evidence, forfeit and pay such sum of money, not exceed- 
*' ing £2, as to the Justice shall seem meet, together with the 
" costs of the conviction." In M^Adam v. Laurie, H. C, Mar. 1, M*Adam 
1876, 3 Rettie, Justiciary Cases, 20, the appellant was charged v. Laurie, 
before the Justice of Peace Court of the stewartry of Kirkcud- 
bright, with having contravened this enactment, inasmuch as he 
did " unlawfully enter, and was, without leave of the said William 
" Kennedy Laurie, found trespassing upon the lands known as the 
" farm of Cullenoch, in the occupation of George Henderson and 
** James Henderson, or one or other of them, in the parish of Bal- 
" maglin, the projperty of the said William Kennedy Laurie, in 
" search or pursuit of game." 

The Justices convicted the appellant of trespassing on the farm 
of Cullenoch as libelled. Now, on its face the charge was rele- 
vant, and, in absence of the evidence on which the Justices con- 
victed, there would have been nothing to show that the conviction 
was erroneous in point of law. But the facts stated by the Justices 
showed the conviction to be erroneous in point of law. In the 
case obtained by the appellant it was set forth that the appellant 
with his wife managed the farm, on which he was said to have 
trespassed, for George and James Henderson, and that he and his 
wife were the only persons resident on it ; that the Court found it 
proved that George Henderson was tenant of the farm ; that it 
was admitted that the tenant of the farm was entitled to kill 
rabbits thereon, there being no reservation of them in the lease ; 
that the Justices found the appellant guilty iipon the ground that 
the said George Henderson could not grant him permission to kill 
rabbits on said farm so as to protect him from prosecution under 
the Day Trespass Act. The question of law submitted to the 
Court was — *^ Can the appellant, in the circumstances stated, be 
" convicted of the trespass libelled 1 " Here a proper question of 
law was raised, the conclusion arrived at by the Justices being a 
conclusion in law, not a conclusion in fact. The Lord Justice- p. 22. 
Clerk put it thus : — " The case comes to this, that the appellant, 
** being the husband of the occupant of the farm, killed these 
** rabbits with permission of the tenant, who was not himself the 
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Section 3. ^* occupant, and the question is — ^Is the appellant therefore liable 
What are '' to be convicted under the Day Trespass Act 1 I am of opinion 
"errors in " that he is not. The appellant's wife occupied the farm and the 
TOint of (( appellant managed it. Even without leave of the principal 
^* ttmant he was entitled to kill and keep down the rabbits if 
" nothing were said to the contrary. But the rabbits were not 
" reserved by the landlord, and the appellant had the leave of the 
" tenant." 
Black V. Again, in Black v. BradshaWy H. C., Dec. 1 6, 1875, 3 Rettie (Just.) 
Braashaw jg^ ^ question arose on the construction of the same statute, which 
would not have been disclosed and could not have been decided 
had the facts not been stated. The defence was that the appellant, 
being a member of the tenant's family, could not be guilty of the 
offence chained. This defence having been sustained by the Jus- 
tices, the Fiscal appealed under tlus Act. The facts stated in the 
case, as proved to the satisfaction of the Justices, were, that the 
respondent was the brother of Mrs Livingstone, the tenant of the 
farms of High and Low Glenluig ; that Mrs Livingstone was a 
widow, without children, and resided on the farm of Low Glen- 
luig ; that the respondent resided with her there, and had done so 
for at least five years ; that he assisted her in the management of 
Low Glenluig, and worked occasionally on both that farm and 
High Glenluig without receiving wages ; that he lived in family 
with Mrs Livingstone and received his board from her ; that he 
wias not bound as a servant or to continue with Mrs Livingstone 
longer than he felt inclined. 

'Die question of law stated for the opinion of the Court was, — 
" WheUier the respondent, in the circumstances stated, is guilty 
" of the offence of trespass under the Day Trespass Act, 2 <b 3 
"Will. IV., cap. 681" 

The Court, on the authority of previous cases, reversed ilus 
judgment, the Lord Justice-Clerk saying, " The question is con- 
" eluded by authority. On the one hand the tenant has been held 
" not to be within the provisions of the Act. It is true indeed 
" that, in the case of SmeUie (2 Broun, 194), Lord Mackenzie did 
" say that every one with the leave of the tenant would be in the 
" same position as the tenant himself, but the Court has not fol- 
" lowed that dictum out to its conclusion ; for, on the other hand, 
** it was found, in the case of Selkirk (J. Shaw, 463), that a farm 
** servant did come within the provisions of the Act." 

Now, the respondent here was not even in the position of a 
farm servant. There was not the same necessity or call for him 
" to be on the land. He was not there in respect of his ordinary 
" occupation, and cannot therefore be in a more favourable posi- 
" tion than a farm servant. He does not, in my opinion, differ 
" from a mere stranger, who may happen to be residing with the 
" tenant. I think, therefore, the appeal should be sustained." 
The following interlocutor was pronounced : — " Answer the ques- 
" tion in the case in the affirmative : Reverse the determination of 
" the Justices : Remit the matter to them, with this opinion, and 
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" direct them to proceed in consistency therewith : Find no ex- Section 3. 
" penses due, and decern."^ 

On the other hand, in GrarU v. Wright, H. C, May 31, 1876, 3 Grant v. 
Rettie (Just.) 28, an appeal was dismissed, " in respect the facts ^riyJU, 
'^ stated do not raise any question of law for the opinion of the | 
" Court." i 

The respondent was charged with having been guilty of an ' 
offence within the meaning of the Act 7 and 8 Vict., cap. 95,* 
'< in so far as on Friday, 31st March 1876, he did unlawfully and ; 
" wilfully take, fish for, or attempt to take, one or more salmon," 
&c., " by means of set lines, in or from the estuary of the river 
" Findhom, at a place near Elvin Point and opposite the village 
" of Findhom, without a legal right or permission from the pro- 
" prietor of the salmon fishings there." 

The Sheriff having assoilzied the panel, the prosecutor appealed. 
The question of law stated for the Court was, " Whether the re- 
'* spondent, professing to be fishing for flounders, and having 
'* fished in a manner adapted for that purpose in the estuary of 
" the Findhom at a place stated by some of the witnesses of the 
" complainer to be more likely for catching sea trout than flound- 
" ers, but which was in point of fact frequented by both kinds of 
*' fish, and one or more sea trout having come upon his line, and 
" having been there found by him, and having been taken by him 
" from the line and appropriated, has thereby rendered himself 
'* liable to the penalties of the statute founded on in the com- 
" plaint r 

The Court held that it was for the Sheriff to decide, on the 
facts proved, whether the taking wasjmlfid or not ; that the facts 
stated admitted of the view taken By the Sheriff ; and that thus 
no question of law was raised by the appeal. The Lord Justice- 
Clerk (Moncreiff) said, " In order to prevent misapprehension, I 
** am anxious to explain that I by no means say ijiat the species 
** or class of facts stated in this case may not justly lead to the 
** conclusion, in point of fact, that the accused wilfully fished for 
" salmon. It cannot be denied that the respondent was at one 

time in the possession of these fish, having taken them off the 

hook, or having them on the hook of the line which he had set. 
" That is a fact which, coupled with other facts, may prove that 
" the taking — the catching — waa wilful. The Sheriff must decide 
" first on the fact, which depends on the evidence ; and if he had 
** decided that the facts did prove the statutory offence, we could 
" not have interfered. The only question of law really involved 

^ 3 Rettie, Justiciary Cases, 20. 

' 7 and 8 Vict., cap. 95, sec 1. — "If any person not havinff a legal riffht or 
** permission from the proprietor of the salmon fishery, shal^ from and after 
'* the passing of this Act, wilfully take, fish for, or attempt to take, or aid 
'* or assist m taking, fishing for, or attempting to take, in or from any 
** river, stream, lake, water, estuary, firth, sea, loch, creek, bay, or shore 
" of the sea, or in or upon any part of the sea within one mile of low-water- 
** mark in Scotland, any salmon, grilse, sea trout, whitting, or other fish of 
** the salmon kind, such person shall forfeit and pay," Slg, 
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Section 3. " seems to be, whether, if the capturing or attempt to capture be 

What are " innocent, and the fish is brought to land innocently, the subse- 

"errora in « quent appropriation of the fish amounts necessarily, and by it- 

P^^*,? " self, to the offence provided for in the statute. I am of opinion 

** that the statutory offence implies and requires wilful capturing 

** or wilful attempt to capture, and that if this was not proved to 

" the satisfaction of the Sheriff*, his judgment contains no error in 

" law which we are called on to rectify." 

Taylor v. In Tai/lor v. Oram and Smc^t, 31 L. J., M. C. 252, the question 

Oram and in the inferior Court was, whether a house kept by the respondents 

Smart, ^^ g^ refreshment house in the sense of 23 Vict., cap. 27, sec. 6, 

and so requiring a licence. The Magistrate held that the evidence 

did not bring the house within the definition of the Act. The 

Court of Exdiequer held that the evidence, as stated in a case 

under 20 dz; 21 Vict., cap 43, raised questions of fact on which the 

decision of the Magistrate was conclusive, and this although some 

at least of the learned Judges did not agree with the Magistrate in 

the conclusion at which he had arrived. 

Martin, B., said (p. 256) — "There is only one conclusion of 
" fact that seems to me to follow, namely, that this was a room 
" kept open for public refreshment, resort, and entertainment. 
" That would be a conclusion in point of fact, and I agree that we 
" have to detenmne whether or not the Magistrate is wrong in 
" point of law, for the appeal is only given by reason of the 
" appellant being dissatisfied with the determination as being 
" * erroneous in point of law ' . . . On the ground that the 
** Magistrate has determined the facts, I concur with the rest of 
" the Court that the appeal should be dismissed.'' 

Channel, B., said (p. 257) — " It is necessary in order to sustain 

" a conviction to show the house was kept open also for public re- 

" freshment. Now, the Magistrate has found that it was not kept 

" open for public refreshment ; he has also found that it was not 

" kept open for public entertainment. It is unnecessary in my 

" opinion to say whether, if I had been exercising the functions of 

" the Magistrate, I should agree either in the conclusion of law or 

" fact at which he has arrived. I think we must see whether the 

" Magistrate was necessarily wrong." ^ 

Objections Ii^ the cases just quoted the evidence was dealt with as having 

to admis- been competently taken, and the findings in fact as being exhaust- 

sion and jyg j^j conclusive ; the error alleged was said to consist in the 

S^^!^" inferior Judge having drawn an erroneous conclusion in law from 

dence. ^^^ admitted facts of the case. But the determination may also 

be erroneous in point of law in consequence of competent evidence 

haying been rejected, or incompetent evidence having been admitted 

by the inferior Judge. Under the Summary Prooedure Act the 

Judge is not required to note objections on this head.* But under 

* See also CornteeU v. Sanders, 32 L. J., M. C. 6 ; Brovm v. Turner, 32 
L. J., M. C. 106 ; FuUer v. Newland, 27 J. P. 406 ; Ex parte Hurst, 27 J. P. 

824. 

' Sec. 16 and Schedule 1. See supra, pp. 56 et seq,, 93 and 138. 
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this Act he must do so if either party require it — section 6 ; and in the Section H. 
case stated there must be set forth any objections to the *' admission Objections 
" or rejection of evidence taken in the proof." — Schedule A. *^ "^^O" 

Again, the inferior Judge's determination may be erroneous in ^"^*^y* 
point of law in respect of the irrelevancy of the complaint. This, 
it is thought, is not exactly the sort of case to which this mode of 
appeal was intended to apply. Such an error is patent on the face 
of the complaint, and is in no way dependent on the evidence. 
StiU, it is an error in law, and so faUs within the words of the 
section. In Henderson v. Mackenzie, March 18, 1876, 3 Kettie, 
623, an appeal under this Act was entertained by the Second 
Division of the Court of Session, where the ground of appeal wa.H 
that the inferior Judge had dismissed as irrelevant a complaint 
under the Dogs Act, 1871, 34 k 35 Yict., cap. 56. If appeal on 
thijs ground is competent the result is important, as such appeal 
may be taken notwithstanding clauses excluding review. Pre- 
viously it was often found not to be easy to decide what amount 
of irrelevancy .was required to entitle the superior Court to over- 
ride such clauses. 

The application of the Act lias not yet been fully tested by de- 
cision. It will certainly be of the greatest utility in obtaining an 
authoritative judgment on the construction of the very numerous 
statutes which fall to be administered by inferior Judges, the 
great obstacle to which formerly was that the facts on which the 
inferior Judge proceeded were not before the Court. The cases 
which have as yet been before the superior Courts have almost all 
been of this class. It lias not yet been decided whether this mode 
of appeal is applicable to cases where the objection goes to errors 
or irregularities in procedure and matters of that kind, which may in 
validate the final determination, but which do not make it, strictly 
speaking, " erroneous in point of law." Probably appeal would be 
held competent in such cases if the objection was taken and noted 
in the inferior Court. In Schedule A the Judge is directed to state 
not only objections to the admission or rejection of evidence, but 
also any '^ other ground of appeal against the determination," and 
these words may be wide enoiigh to cover such objections. 

It has been held in England that this mode of appeal does not 
apply to warrants granted for the recovery of rates, where the 
question of law stated is the validity of the rate. Hie reason is 
that in taxing statutes the validity of the rate, if it is objected to, 
falls to be settled by a mode of appeal specially provided. When 
the Mt^strate is called upon to grant warrant for the recovery of 
the rate, the validity of the rate is assumed ; and as he has thus no 
jurisdiction in that matter no question of law as to its validity can 
be decided by him, or stated for the opinion of the superior Court. 
This is well explained by Chief-Justice Cockburn in Ex parte May, Ex parte 
2 B. <&^ S. 426. He says : — " The duty of Magistrates, when May. 
'* payment is sought to be enforced, is to see that there is such a 
^' rate as is alleged, and that the party summoned is assessed to it, 
*' and that he has not paid his assessment ; when they have ascer 
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Section 3. " tained those matters, the rate being good on the face of it, their 

Cases to " duty is to enforce payment, and not to enter into a question of 

which Act « its legality, which is for the jurisdiction of the Quarter Sessions 

applies. u ^^ appeal." And in the same case Justice Blackburn says 

(p. 430) : — " The present case is not within the words or spirit of 

'' Statute 20 & 21 Yict., cap. 43, sec. 2, which refers to matters 

" of which the Justices have summary jurisdiction . . . the 

*< Justices have not jurisdiction to determine whether the rate is 

" good or not." 

But this must not be held as implying that appeal is incompetent 

where the question decided by the inferior Judge is a question of 

law proper for his determination, although a special mode and 

Court of appeal may be given ; for instance, an appeal to Quar- 

ter Sessions, or to the next Court of Justiciary, which, but for 

the provisions of this Act, woijld exclude review by the High Court 

of Justiciary or the Court of Session. — See next note and section 9. 

Such a construction would render this Act inoperative in a large 

class of cases to which it seems to be specially intended to apply. 

Appeal ^ This applies, without exception, to all cases in which review is 

ccimpetent excluded or restricted by the special statute ; it applies not only to 

standinff c^^^scs affecting the grounds of appeal, but also to clauses which 

exclusicm iiidicate some particular Court of review, to the exclusion of all 

of review, others. Thus a case may be appealed under this Act to the High 

Coui't of Justiciary or to the Coiurt of Session, notwithstanding that 

by the sj^ecial statute a right of appeal is given to Quarter Sessions 

or to the next Circuit Court, to the exclusion of all other Courts 

of review. Such special modes of appeal are not superseded ; but 

if an appeal is taken under this Act the party appealing cannot 

afterwards avail himself of any other process of review ; he must 

choose his remedy — section 9. 

Form of * The application may be contained in a letter, or in a minute, 

applica- Qj. it ma^y. ^e written upon the principal complaint, immediately 

^^'^ after the determination complained of. The last mode is the best. 

If it is adopted, a note in the following terms will be sufficient : — 

[Plcice (md Date,] 
" I hereby require you to state and sign a case setting forth the 
** facts and the grounds of the foregoing determination [or judg- 
" ment or conviction], for the opinion thereon of the High Court . 
" of Justiciary [or the first or Second Division of the Court of 
" Session."] [Signed] A B, Complainer [or Respondent.] 

or C D, Agent for A B, Complainer 
[or Respondent.] 
As the time of lodging is essential, this note should be authen- 
ticated by the signature or initials of the inferior Judge or the 
Clerk of Court. If the application is by minute, it should be 
marked as lodged, with the date of lodging by the Judge or Clerk. 
If by letter, the letter should be registered ; and on receipt, the 
Judge or Clerk should mark on the envelope the date on which it 
was received. If the application is by letter or minute, the judg- 
ment complained of must be quoted or distinctly refen*ed to. 
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* The directions in this section as to the time within which the Sbction 3, 
case must be applied for, intimated and lodged, must be closely Snbdivi- 
complied with, under pain of the appeal being dismissed. The **®^ ^• 
following decisions under the English Act show the strictness Thn®. 
with which similar directions have been construed in Engltmd : — t' h 

The case must be " transmitted " to the superior Court within ^^^g^ ^j^ 
three days after it has been delivered to the appellant — 20 and 21 applied 
Vict., cap. 43, sec. 2. for, lodged 

In Banks v. Goodtvin, 3 B. and S. 548, 32 L. J., M. C. 87, the ^^ 
case was delivered to the appellant's agent on 31st December 
1862, who, on 1st January 1863, sent it by post to his London 
agent to be lodged in Court ; the London agent, however, did not 
lodge it until the 10th of January. It was held that the case had 
not been " transmitted " according to the Act. The following re- 
marks of Chief-Justice Cockbum (3 £. and S. 553) are important, 
as indicating what is to be held ^* transmitting," in the sense of 
the Act : — " I am quite satisfied that the interpretation sought to 
" be put on stat. 20 and 21 Vict., c. 43, sec. 2, by Mr M'Mahon, i.e., 
** that the mere act of tending off the case, the starting it on its 
*' way to the Court which it is meant to reach, is enough, is not 
" the correct one. K, indeed, a party in the country sends off 
" his case so that, throughout its progress to the Court, it may be 
" said to be in the course of transmission, I think that would he 
<< sufficient. For we are not to put a constrained construction 
" on the word " transmit," but see what was the intention of the 
" Legislature when they used it, and what was the object they 
" meant to secure. Their meaning was, that the party who ob- 
'' tains the case shall send it off within three days, so that it shall 
" reach the Court with the greatest despatch — ^that would satisfy 
" the exigency of the statute. Here that condition has not been 
*' complied with. For although this case was sent off by the ap- 
" pellant from the country within the three days, yet, when it 
'^ reached his agent in London, that agent, instead of sending it 
" on without delay, so as to be on its way to the Court, kept it 
" for eight days lying in his office." While agreeing in the result, 
Justice Blackburn took a stricter view of the meaning of the word 
*' transmit." '* As at present advised, I think the condition not 
" complied with until the transmission is complete, — ^until the 
" case is lodged with the Court, and that must be within three 
*' days. But it is not necessary to decide that point, and I give 
*' no final opinion upon it. Perhaps if the case had been put in 
** the possession of an independent third party, e. g. the post-office, 
*' and so put out of the control of the appellant, and there had been 
" default in the postoffice, that would do, but I should be sorry 
*' if anything I say were to encourage appellants to trust such 
" matters to the post. But here the case was sent by the appel- 
'' lant's attorney to his London agent, and retained in his hands 
<' considerably beyond the three days, and I consider the attorney 
*' and agent as the same. The appellant has therefore not in any 
*' sense complied with the requisites of the statute." 
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Sections. Under the Scotch Act, however, the appellant is authorised 
Subdivi- either to *' transmit the case by jyost^'' or to cause it to be lodged, 
sion I. gee infraj sub-division 5 ; and it is thought that the wider view 
Time taken by Chief-Justioe Cockbum would be taken in cases arising 

case must Under the English Act, the appellant must give notice to the 
be applied respondent before lodging the case. This is regarded as being a 
for, lodged condition precedent to the right of having the case heard, and 
kc. where it is not done the appeal will be struck out of the Crown • 

paper. — Woodhouse v. Woods and ot^iers, 29 L. J., M. C. 149 ; 
Morgan v. JSdwardSf 29 L. J., M. C. 108, It is not enough to 
post the notice to the respondent within the three days if it does 
not reach him before the case is lodged. Thus, where the appel- 
lant, who had received the case on a Friday, sent the case to the 
Crown office on the next day, Saturday, and on the same day 
sent to the respondent a letter by post, containing a notice of ap- 1 
peal, and a copy of the case wluch was received in due course of 
post on the Sunday, it was held that the provisions of the statute 
had not been complied with, because the case was lodged before 
notice actually reached the respondent, although both notice and , 
lodging took place within the three days. — AaJidovon v. Curtis, 31 \ 
L. J., M. C. 216. 

Again, the application for a case must be made within three ' 
days. Where judgment was pronounced on a Thursday, an appli- 
cation 'on the Monday following was held to come too late, and 
that notwithstanding the last day fell on a Sunday. — Peacock v. 
The Queen, 27 L. J., C. P. 224. The appeal was dismissed. 

In PenneU v. TJi^ Chv/rck Wa/rdens of Uxbridge, 31 L. J., M. C. 
92, the Magistrates, after signing the case, sent it on a Thursday, 
not to the appellant, but to the solicitor who appeared for him in 
the case. This was held to be delivery to the appellant, and the 
case not having been lodged in the office of the Court till the fol- 
lowing Monday, the appeal was dismissed. 

To return to cases under the Scotch Act — If judgment is pro- 
nounced on Tuesday, the application for a case must be made at 
latest on the following Friday. Sunday is counted as one of the 
three days unless it lb the last. Thus, if judgment is dated 
Friday, application must be made at latest on the foUowing Mon- 
day. But if the last of the three days falls on a Sunday, there is 
more difficulty. It has been held in England, under the Act 20 
and 21 Yict., cap. 43, that when the decision of the Justices was 
pronounced on a Thursday, an application to them to state a case 
made on the following Monday was too late. — Peacock v. The 
Queen, 27 L. J., C. P. 224, supra, which has been followed in 
several later cases. It is thought that, looking to the practice of 
the Scotch Courts in similar cases, an application made on the 
Monday would be held sufficient. By sec. 28 of 31 and 32 Vict., 
cap. 100, the Court of Session (Scotland) Act, 1868, power is 
given to reclaim against certain interlocutors " within six days 
" from their date." It has been held that where the last day for 
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lodging a reclaiiiiing note fell on a Sunday, it was timeously Section 3. 
lodged on the Monday following. — RvsaeU v. RuaseU, Nov. 12, Subdivi- 
1874, 2 Rettie, 82. Again, under the same- section, either party ^^^ ^• 
may " within the said period," t.e., six days, move the Court to Ti™® 
vary the terms of any issue approved of by the Lord Ordinary. ^^}J?^ 
In Craig v. Jex-Blake, Mar. 16, 1871, 9 Macph. 715, the Lord ^j^jg^ n^^gt 
Ordinary approved of the issue on Tuesday, 7th March, the sixth be applied 
day from which fell on a Monday ; on Tuesday, 14th March, the for» lodged 
defender lodged a notice of motion to vaiy the issue with the clerk *^ 
of Court, and on the same day moved the Court to vary the issue 
in terms of the motion. It was objected by the pursuer to the 
competency of this motion, that it should have been made, or at 
least that a notice of motion should have been lodged, within six 
days of the date of the interlocutor approving of the issue. In 
repelling this objection, the Lord President (Inglis) said, *' Now 
<< when a statute assigns a particular number of days within which 
" a paiiiy may exercise a privilege, it means that that may compe- 
" tently be exercised on the last of the days, and therefore it was 
" competent on the sixth day to move the Court. But the sixth 
" day after the interlocutor of the Lord Ordinary was Monday, 
" and it was impossible to move the Court on that day, it not 
" being a sederunt day, and therefore I think the defender was 
" entitied to move on the Tuesday, as being within the meamng 
" of the statute the sixth day." It may be said, however, that in 
both these cases the act in question could not be done on the last 
day, the clerk's office not being open in the one case, and the 
Court not sitting in the other ; and that a different rule may be 
applied where the act is one which can be done on a Sunday, for 
instance, posting or sending a letter. It is certainly safer to 
make the application on the Saturday in all cases where the last 
day falls on a Sunday, or to post the letter at latest on the Sun- 
day, if it is a case in which posting on the last day is sufficient. 
See note 12 to this section. 

^ See notes to Schedule A. 

^ See note 5, supra. 

^ The first half of this subdivision is taken from sec. 36 of 20 Caution 
Geo. II., cap. 43 — see infray p. 231 ; the latter half, which bears *pd con- 
to be alternative, is taken from sec. 31 of 1 Vict., cap. 41 — see ■^fiP*"°'*' 
infra. These directions are not properly alternative, as the 
former applies to all cases, including sentences of imprisonment, 
and the latter only to judgments imposing penalties. But the 
leading peculiarity of the provision is this, that although the ap- 
pellant must find caution, or make consignation, as a condition of 
having a case stated and delivered to him, it appears from sub- 
division 6, infra, that he is not entitled, in respect of such caution 
or consignation, to interim liberation, or a sist of execution, as is 
the case in appeals under 20 Geo. II., cap. 43, and 1 Yict., cap. 
41. These can only be obtained from a Judge of the superior 
Court, after ike case has been laid before him, which may not be 
for ten days after sentence, and even then it is in his option to 
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Section 3. refuse or grant the application. It would appear, moreover, from 
Subdivi- subdivision 6, that the appellant may have to find fr-esh caution 
aion 1. if he wishes to obtain interim liberation or a sist. It is be- 
Caution lieved that this enactment was inserted intentionallj to meet the 
aiid con- ^ot infrequent case of an appellant obtaining interim liberation 
sigua ion. j^^ absconding ; but it cannot, it is thought, have been intended 
that the Judge of the inferior Ck)urt should not be applied to tOl 
the case is lodged. This is a serious objection to this mode of re- 
view, in cases where the appellant is in prison, or where imme- 
diate execution is ordained. Under the English Act, the terms 
on which the appellant is entitled to liberation are left to the Jus- 
tices. After provisions similar to those in subsections 1 and 2 of 
sec. 3 of this Act, it is declared that the '' appellant, if then in 
'' custody, shall be liberated upon the» recognizance being farther 
^' conditioned for his appearance before the same Justice or Jus- 
" tices . . . within ten days after the judgment of the supe- 
" rior Court shall have been given, to abide such judgment, un- 
" less the determination appealed against be reversed/' the recog- 
nizance being entered into before the Justice or Justices. 

K a bond is not lodged, or if consignation is not made within 
three days, a case will not be granted. — Johnson v. Simpson, 1 
L. T. (N. S.) 60. 

The bond of caution will be in similar terms to the form in 

use in apj)eal sunder 20 Geo. 11. , cap. 43. — See iiifra, p. 235, and 

Appendix. The date of lodging should be noted on ^e back by 

the clerk. The bond need not be lodged at the same time that the 

case is applied for. — Chapman v. Robinson, 28 L. J., M. C. 30. 

Jndffe to ^ Although prepared by the clerk and submitted to the pai*ties, 

settle caae the case is a case stated by the inferior Judge; he must therefore 

tf jDurtiea ^^q^q ^^j^ j^2X it correctly sets forth the facts and grounds of his 

aisree. determination. No express provision is made for a revision of 

the cajse by him if the parties agree as to its terms, and it is only 

in the event of their failing to agree that it is said that he shall 

settle the case ; but it cannot be held that he is bound to sign 

anything which the parties may place before him. In the English 

Act notJbing is said as to the case being submitted to the parties ; 

it is simply said that the party dissatisfied with the determination 

may " apply to the Justice or Justices to state and sign a case" — 

20 and 21 Vict., cap. 43, sec. 2. It is an advantage, no doubt, 

that the parties should have an opportunity of seeing that their 

respective contentions are properly set forth; but this must be 

subject to the supervision of the Judge, who is responsible for the 

contents of the case. If the Judge alters the case after its terms 

have been agreed on, he should communicate the alterations to the 

parties. If both parties are satisfied, the Judge will not often 

find it necessary to alter the case. 

^^cSf^ ^^ Although the time, five days, is stated within which the 

ddive^ clerk shall prepare and submit tiie case, no time is fixed within 

of case to which the case shall be settled by the inferior Judge, and deli- 

aDDellant ^^^'^^j completed and signed, to the appellant. This is an omission 
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wliich may cause delay and difficulty. Delivery to the appellant's Section 3. 
solicitor who conduct^ the case in the inferior Court has in Eng- Subdivi- 
land been held equivalent to delivery to the appellant. — FenneU, won 6. 
31 L. J., M. C. 92, supra. Notice of 

11 Service is not required, and no particular mode of giving appeal to 
notice is prescribed. Notice of appeal may be given by letter, '^^"d- 
which, if sent by post, should be registered. It may be doubted 
whether posting within the three days is sufficient, if the letter 

and case do not reach the respondent within that time. Under 
the English Act, notice must be given to the respondent be/ore the 
case is lodged ; it has been held that it is not sufficient to post it 
if it do not reach the respondent until after the case has been 
lodged — Aahdoum v. Curtis, 31 L. J., M. C. 216, supra. It will 
be observed that the provision which follows immediately, that 
when transmission by post is intended to be held as equivalent to 
lodging, it is expressly allowed. 

Personal notice is not said to be essential. For instance, leav- 
ing the notice at the respondent's residence, or sending it by post 
addressed to him there, wiU be sufficient, provided it reach him 
within the three days. If the respondent cannot be found, notice 
to his agent is sufficient. — Wood house v. Woods, 29 L. J., M. C. 
149 ; Syred v. Ca/rruthers, 27 L. J., M. C. 273 ; and generaUy if 
the appellant has done all in his power to give the respondent 
notice, it will be held that the Act has been substantially com- 
plied with, although notice may not have reached him within the 
time fixed. As to what has been held stifficient evidence of inti- 
mation of an appeal under sec. 70 of the Court of Session Act, 
1868, see Stewart v. Stewart, Mar. 16, 1871, 9 Macph. 740. 

12 The case may be either transmitted by post or lodged. If the Transmis- 
case is posted, the fair meaning of this direction seems to be, that it ^^"^ .*"<^ 
is sufficient to post it within the three days. — See Chief-Justice ^^f^^' 
Cockbum, in Banks v. Goodwin, 3 B. & S. 648, 32 L. J., M. C. 87, 

supra. Otherwise, parties living at a distance from Edinburgh (and 
in the majority of cases the appellant does not reside in or near 
Edinburgh) would have a day less in which to lodge the case than 
if they resided there. On receipt the clerk marks the date of 
lodging on the case ; if it is sent by post, he should also keep the 
envelope in which it is sent for the sake of the post-mark. 

The three days within which the case must be transmitted o^ 
lodged run from the day on which the case is signed and delivered. 
The date of signing should therefore be given in order to fix tlie 
day. — See note 5. 

1^ The certificate need not be probative or attested, as in ap- Certificate 
peals imder the Jurisdictions Act — infra, p. 23.7. The best way of ofHntima- 
giving a certificate is to write it on the principal case. It should ^^^^ 
state the manner in wliich notice has been given. For example : — 

[IHace and Bate.] 

" I hereby certify that I this day gave notice of appeal in 
" writing, together with a copy of this case, to A. B., the respou- 
" dent, by delivering tlie same to him pcraonally at 
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Sbctiok 3. " [or by posting the same addressed to 

Sabdivi- ^* liim, or by leaving the same addressed to him at 
sionS. « 1 

(Signed) C. D., Appellant, 

[or E. F., Agent for the Appellant.] 
Fii-st in- ^* One of the Lords Commissioners of Justiciary, or one of the 
terlocutor Inner House Judges of the Court of Session, according as the 
by Jnd£[e Q^g^ jg criminal or civil. 

CourtT^^' ^ ^^ *^® ^^*^ being laid before the Judge, the appellant for the 
first time has an opportunity of obtaining liberation, or a sist of 
execution. — See note 7. It is in the option of the Judge to grant 
the application or not, and if he grants it he may order the appel- 
lant to find fresh caution ; but this will not of^n be done, as in 
every case the appellant must already, as a condition of obtaining 
a case, have found caution to abide the judgment and pay ex- 
l)enses, or made consignation. 
TraiiBinis- i» Notes of evidence, although produced, can only be looked at 
"**te^ f ^^ *^® Court for a limited purpose. They will, for instance, be 
evidence, ^^^^eful in deciding objections to the admission or rejection of evi- 
dence. But as the questions on which the opinion of the Court is 
asked are questions of law only, review on the facts cannot be ob- 
tained under such an appeal, although it may be otherwise compe- 
tent, as the statement of the inferior Judge is conclusive on the facts. 
It is important that this should be kept in view, especially as, by an 
appeal taken under this Act, the appellant is held to have abandoned 
all light to appeal *^ in any other manner of way" — sec. 9 ; and thus 
review on the facts, even if otherwise competent, is lost. 
Hearing i? j^q ^^g^ ^j \^ heard and determined by a quorum of the 

and dis- High Court of Justiciary, if the case is criminal, or, if it is civil, 
^^^ ^ by one of the Divisions of the Court of Session. A single Judge 
cannot dispose of the case. 

^^ The case is put to the roll on the application of the parties, or of 
either of them, by signed memorandum, in the same manner as in 
suspensions — supraf p. 188. The procedure at the hearing is the 
same as in suspensions — supra, p. 1 7 7, et seq. If the respondent does 
not appear, the appellant must show that the determination of the 
inferior Court is wrong. — Syred v. Ccvmiihers, 27 L. J., M. C. 273. 
i» The powers of disposal here given a« to affirming, reversing, 
or amending '* the determination," are substantially the same as 
those possessed by the Coui-t in suspensions and other processes of 
review. But it would appear that if the case does not, in the 
opinion of the Court, properly raise the question in dispute, the 
proper course is to send it back to the inferior Judge to be 
amended, and to consider it of new on its being returned amended. 
It has been held in England that the Court cannot, even of consent 
of parties, give an opinion on a question not submitted to them by 
the inferior Judge. — Overseers of St James v. Overseers of St Mary, 
29 L. J., M. C. 26 ; or, at the instance of the Justices, pronounce 
an opinion if neitlicr partv appears — Walters v. Williams , 9 C. B. 
(N. S.) 179, 
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The following may be taken as illustrations of the form of the Section 3. 
interlocutor disposing of the appeal. In Black v. Bradshavj Subdivi- 
supra, the interlocutor runs as follows : — " Answer the question "^^ ^• 
" in the case in the affirmative : Reverse the determination of the l^isp^^aal 
" Justices : Remit the matter to them with this opinion, and di- ^^ *PP***^- 
" rect them to proceed in consistency therewith : Find no ex- 
" penses due, and decern." 

In M^Adam v. Laurie, supra, the interlocutor ran thus : — 
" Answer the question in the negative : Reverse the determinar 
** tion of the Justices, and remit to them to dismiss the com- 
" plaint : Find the appellant entitled to expenses in this Court : 
" Remit the account tliereof, and decern." 

The interlocutors are written on the principal case, which thus 
forms the record. 

4. It shall be lawful for an inferior Judge to inferior 
refuse any application made to him under this Act refuse tlT^ 
to state and sign a case should he consider such "tate a 
application to be frivolous ; Provided that he shall ^^®' 
forthwith give to the applicant a certificate of such 
refusal/ should the same be asked for; Provided 
also that no such application shall on any ground 
be refused when made by or on behalf of Her 
Majesty's Advocate for Scotland or by a Procura- 
tor-Fiscal prosecuting for the public interest, and 
such prosecutors shall not be required to find cau- 
tion as herein-before provided. 

^ The certificate should be dated, as the three days within which 
the appellant must apply to the Court for an order on the inferior 
Judge run from the date of the refusal to state and sign a case. 

6. When an inferior Judge shall refuse to state Provisions 
and sign a case, the Appellant may within three ^^*^®j^ ^ 
days ^ of such retusal apply by a written note to the awe being 
superior Coiu*t to which the case would, if stated ^^^^^ 
and signed, have to be transmitted under this Act, 
for an order on such Judge and on the other party 
to show cause why a case should not be stated. 
Such written note shall be in the form set forth 
in Schedule C annexed to this Act, and shall 
be accompanied by the certificate of refusal of 
the inferior Judge to state and sign a case, and 
by a statement of the nature of the cause 
and the facts therein, and of the Appellant's 
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Sbctiok 5. reasons in support of his application.- Any 
wi^****" Judge of the superior Court before whom such 
tefnaed. written uote shsJl be hiid by a clerk of such 
superior Court may, if he sees fit, order intimation 
thereof to be made to the inferior Judge and the 
other party,^ and thereafter dispose of such note in 
a smnmary way, and order the inferior Judge to 
state and sign a case, which may be in the form set 
forth in Schedule B annexed to this Act, or do 
otherwise as he shaU think just, and his judgment 
shall be final ;^ provided, that he shall not in any 
case award any costs against the inferior Judge. ^ 
The provisions of this Act applicable to thie stating 
and delivery to an appellant of a case on his appli- 
cation (including the provisions as to caution or 
consignation, and payment of the fees of the clerk 
of Court,) and to the subsequent proceedings on 
such case, shall apply to the stating and delivery to 
an appellant of a case ordered to be stated and 
signed under this section, and to the subsequent 
proceedings on such case.^ 

1 See notes 5, 11, and 12 to sec 3. 

^ See note to Schedule C. The application should be sent to or 
lodged with the clerk of the superior Court. Although nothing is 
said as to the mode of transmitting or lodging it, the same rules 
will probably be observed as in the case of transmitting or lodging 
a case; for example, the application may either be posted or 
lodged. See note 12 to sec. 3. 

^ It will often be a matter for the serious consideration of the 
suocessfid party in the inferior Court whether to appear at this 
stage or not, because, without in reality having a solid case, a 
party may be able to state such a prima /ode case as to induce the 
Judge to grant his application, in order that the matter may be 
discussed, and an imsuccessful opposition will entail expenses, even 
if the appeal is eventually dismissed. 

^ The refusal by the inferior Judge to state a case carries with it 
this important consequence, that a single Judge of the superior Court 
may finally prevent appeal by declining to order a case to be stated. 
This is a power which a single Judge does not possess in common law 
processes of review ; but the provision is salutary, tending, as it does, 
to check frivolous appeals ; and an application for a case cannot be 
refused without the inferior and superior Judge concurring. 

* Exi^enses may be awarded against the respondent if he a|>- 
jKsars. See note 3. 
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^ The three days within which a bond of caution must be lodged SEcrrioii 5 
or consignation made, run, it is thought, from the day on which 
the judgment of the superior Court ordering a case to be stated is 
intimated to the inferior Judge. 

6. In order to an appeal under this Act it shall Party may 
be competent for any party to a cause to require SX^^ob- 
the Sheriff, or Sheriff-substitute where the cause i®<?*^^"« *<> 
depends before him, or the Clerk of the Court tobe^^^ 
where the cause depends before any other inferior **^®^- 
Judge, to take and preserve a note of any objec- 
tions to the admissibility of evidence^ sustained or 
repelled by such Sheriff, Sheriff-substitute, or other 
inferior Judge. 

Any such note made by a Clerk of Court shall 
be authenticated as correct by the inferior Judge. 

^ This provision partly supplies a defect in the Summary Pro- 
cedure Act, 1864, mentioned supra, pp. 58 and 93, note 2 ; but 
nothing is here said as to recording objections to the relevancy or 
competency of the charge or proceedings. — Compare section 1 7 of the 
Bill of 1864, swpra, p. 56. If this omission is intentional, it points 
to its being intended that this mode of appeal should be confined 
to cases of mixed fact and law. On the other hand, in Schedide 
A, it is directed that the case shall set forth not only objections to 
the admission or rejection of evidence, but " any other ground of 
" appeal.'' This may include objections to the relevancy or com- 
petency of the charge or proceedings ; but if either party intends 
to found on such objections he should ask the Judge to note them 
at the time. Whether the Judge is bound to record them is a 
more doubtful matter. If a party does not require the Judge or 
Clerk to note his objection to the admission or rejection of evidence 
he will not, it is thought, be entitled to have it stated in the case, 
or to found on it before the superior Court — See UaUiday v. Bath- 
gatSf supraf p. 92; and Purkia v. Huxtdble, 28 L. J., M. C. 221 ; 
and Motteram v. E. 0. Railway Compaaiy, 7 C. B. (N. S.) b\i, 

7. The superior Court to which a case stated and To what 
signed by an inferior Judge as herein-before pro-^^^^*^' 
vided shall be sent for opinion shall be the High c^es may 
Court of Justiciary at Edinburgh when the juris- ^ ^^^ 
diction in the cause is of a criminal nature, accord- 
ing to the provisions contained in the twenty-eighth 
section of the Summary Procedure Act, 1864/ and 
either division of the Court of Session when the 

o 
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Section?, jiirisdiction in the cause is of a civil nature according 
to the said provisions. 

^ SuprOy p. 108. 

snperiop 8. The superior Courts may from time to time, 
nuky make ^^ud as oftcu as they see occasion, make rules and 
"^ea. orders to regulate the practice and proceedings and 
the fees of Court to be paid in reference to cases 
sent to them for opinion respectively, and stated 
and signed under the provisions of this Act. Until 
altered by such rules and orders the fees of Court 
shall be the same as those now exigible in processes 
of review at present competent. 

Appeal on 9. Any pcTSou who shall appeal * under the pro- 
to^exdnde visious of this Act from any determination of an 
all <.ther infcrfor Judgc from which he is by law entitled to 
^p^e^J'^ appeal many other manner of way Uo any superior 
compe- or Other Court,* shall be taken to have abandoned 

such title to appeal in any such other manner of 

way as aforesaid. 

^ It iB a question of some difficulty to say at what particular 
stage a party cau be said to bave appealed to the effect of preclud- 
ing him from resorting to any other process of review. In Kay v. 
TJie Local Authority of Kelso, H. C, June 30, 1876, the suspender, 
Kay, having been convicted of a contravention of the Public Health 
Act, 1867, applied to the Sheriff to state a case under this Act. 
He found caution and the case was prepared, but before it was 
finally adjusted and signed Kay lodged a minute withdrawing his 
appKcation for a case. He afterwards brought a suspension of the 
same conviction. The respondents founding on this section objected 
to the competency of the suspension in respect that, by appealing, 
Kay had abandoned right to bring a suspension. They argued 
that there must be some punctum temporis at which an appeal 
must be held to be taken ; that an appeal can only be taken if the 
party applies and caution is found or consignation made within 
three days; that if these things are not done there can be no appeal ; 
but that, on the other hand, if these steps are taken the party must 
be held to have appealed at least on the expiry of the three days. 
Here Kay did not withdraw his application till much later. The 
Court, while declining to fix positively the time at which with- 
thawal becomes impassible, reiwlled the objections. They held that 
(hero is nothing in the Art to pn^vcnt a party reconsidering his 



t6nt. 
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position and withdrawing from the prosecution of his appeal afler Section 9. 
he has required the Judge to state a case, although the Court might Appeal 
prevent him from abandoning his appeal at a time when his doing precludes 
so would be injurious to his antagonist. An opinion was indicated other 
that, had the case been transmitted to or lodged with the Clerk of ^°4®* ^^ 
the superior Court, it would have been too late to withdraw. 

This construction is much less strict than that applied to the pro- 
visions of the Jurisdiction Act as to taking and entering an ap- 
peal. — Bee Anderson Brothers v. Jamieson, infra^ p. 233. But it may 
be said that three days are a short time within which to decide 
finally to abandon all other competent means of review, especially 
as this mode of review is not an unmixed blessing (see next 
note) ; and besides, the party cannot obtain liberation, or a sist of 
execution, until the case is lodged with the superior Court, and 
thus his opponent is not prejudiced. 

^ This includes common law remedies, advocation, suspension 
and appeal, and also any special mode of review provided by 
statute. It must be kept in view that appeal under this Act is "in any 
allowed on questions of law only ; if, then, ^e party is entitled to other 
review on the facts under another process of review, he must re- ^?f?^f ^ 
member that by appealing under this Act he abandons that right. 
The Court can only decide and answer questions of law. 

It should also be remembered that he cannot obtain interim 
liberation or a sist until the case is lodged with the superior Court, 
which may cause a considerable delay. 

* For instance, to Quarter Sessions or to the next Circuit Court. 
Appeal is competent under this Act direct to the High Court or 
Court of Session, notwithstanding that another Court of review is 
indicated in the special statute. No question can therefore arise 
as to the appeal having been brought to the wrong Court, unless, 
of course, a civil case is brought to the High Court, or a criminal 
case to the Court of Session. 



10. Where a person sentenced to a term of im- Superior 
prisonment by an inferior Judge shall bring an^j^^^f 
appeal, suspension, or other process of review^ of soniiber- 
the sentence under which he is imprisoned, andg^e^un- 
thereupon have interim Uberation granted to him, expimi 
such person shall appear personally in the Court j^priaon- 
before which such appeal, suspension, or other pro- "^®"*- 
cess as aforesaid shall be brought on the day or 
days fixed for the hearing and disposal of the same, 
failing which he shall be held to have abandoned 
the same; and the said Court shall thereon, and 
shall also in all other cases, in disposing of any 
appeal, suspension, or other process as aforesaid,' 
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SKrnoN 10 have power to grant warrant to apprehend and im- 
mSt iT* P^s^^ s^^^ person for any term, to run from the 
personally date of his apprehension, not longer than the period 
le^ff ** which at the date of his liberation remained unex- 
and difl- pired of the term of imprisonment specified in the 
Eb^ted sentence brought under review.^ 

cLdifUejrim, 

^ This impoi'tant provisioii which sometimes escapes notice ap- 
plies to all processes of review. The necessity for it is explained, 
tupra, p. 177. The party must appear personally ; it is not enough 
that he should be represented by counsel. He must appear not 
only at the diet of hearing, but also at the disposal of tiiie case if 
that is postponed till anotiier day. 

3 The Court are empowered to grant such a warrant, both in 
the case of the appellant not appearing personally, and also where, 
although he is personally present, the appeal is disposed of and dis- 
missed. 

^ See Lawsan v. Mackerme, H. C, Dec. 3, 1856, 2 Irv. 272, 
quoted mipra. p. 178, as to previous practice. 

Bxtenaion H. Where it is competent to appeal against a 
?odging " sentence of imprisonment to the Court of Justiciary, 
uSd^2o ^^ ^^^ Circuit Court thereof, under the Act passed 
Gw^n., in the twentieth year of the reign of His Majesty 
^^^' King George the Second, chapter forty-three, or 
under any Act amending that Act or applying or 
incorporating the provisions or any of the provisions 
of that Act with regard to appeals, such appeal 
shall, if otherwise well taken, be held to be 
timeously made if lodged with the clerk of the 
Court in which the sentence appealed against was 
pronoimced and intimated to the respondent at any 
time during the appellant's imprisonment under the 
sentence appealed against, or within ten days from 
the date of the appellant's liberation from imprison- 
ment under said sentence; provided that this 
section shall not apply to any appeal against a 
sentence of imprisonment imless the imprisotunent 
under such sentence commenced within ten days 
after the same was pronounced.* 

1 As this enactment applies exclusively to appeals under the 
Heritable Jurisdictions Act, and Acts which amend or incorporate 
its provisions as to appeals, comment is reserved. See infraf p. 239. 
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SCHEDULES. 

SCHEDULE A- 

In the Court of held at 

On appeal to the [High Court of Justiciary, or the 
First \or Second] Division of the Court of Session]. 

Between A B, Appellant. 
C Dy Respondent. 

This is a cause \here state concisely and without 
argument the nature of the cause and the facts as ad- 
mitted or proved in evidence} any objections to the 
admission or rejection of evidence taken in the proofs 
and any oilier ground of appeal^ against the deter- 
mination of the inferior JudgeJ] 

The question of law for the opinion of the Court 
of is : — 

[Here state the question, or questions seriatim, for 
the opinion of the Court.'] 

This case is stated by me [or us]. 

(Signature of the Inferior Judge. )^ 

^ The terms and extent of the statement of the facts and grounds 
of the inferior Judge's determination must depend upon the nature 
of the ground of appeal in respect of which a case is demanded. If, 
for instance, the only objection stated turns upon some isolated 
fact, in respect of which the appellant maintains that his case is 
taken out of the statute, the case need not set forth the subordinate 
facts with the same minuteness which would be required if the 
objection involved the consideration of a number of facts. And 
so if the objection goes only to the admission or rejection of one 
witness or of one piece of evidence, the facts necessary to show the 
bearing of the objection should be set forth with greater promin- 
ence than the rest. . 

Where there is an objection to the relevancy or competency of ] 
the charge, assuming appeal on such grounds to be competent, it 
would appear to be unnecessary to say more than that the charge was 
f^nd proved, as such an objection does not depend on the evidence; 
but Ti would not be safe to omit a short statement of the facts. 

The statement should not contain a detailed analysis of the evi- | 
dence, or set forth the considerations which influenced the Judge in \ 
holding such and such a fact proved, — e.<^., the credibility of wit- | 
nesses, the weight of evidence, and the like ; but it should contain •' 
a concise note of the essential facts held proved^ without further 
comment. Again, in stating the grounds of the determination all 
argument should be avoided. 
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ScHEDULs Difficulty may sometimes arise as to what facts are '* admitted." 
^ In the course of a summary trial admissions are occasionally made 

^***®™®^* or taken for granted of which no note is kept. In such a case it 
and ^^ thought that the Court will not be inclined to allow the statement 

grounds of ^ the case bs settled by the inferior Judge to be impugned, except 
appeaL upon the strongest grounds. 

2 Objections to the admission or rejection of evidence not taken 
and noted during the proof cannot competently be made grounds 
of appeal. — See section 6, note 1, aupray p. 209. 

^ As already explained, no provision is made by this Act for not- 
ing any objections other than those relating to the admission and 
rejection of evidence. The " other grounds of appeal " must there- 
fore be those which the statute does not require to be noted. 
Some objections to a conviction cannot be stated till the de- 
termination is pronounced, because the complaint and evidence 
may be unimpeachable and the conclusion in law alone in fault. 
Again, objections to the relevancy or competency of the charge or 
proceedings shotdd be taken at the time, and the Judge should 
be asked to note them, although there is no statutory obligation 
on him to do so. Appeals on questions of relevancy have been 
entertained by the Court — Henderson v. Mackensdey supra ; and it is - 
therefore thought that the Act will be liberally construed as to the \ 
grounds of appeal. It is more doubtful whether an inferior Judge 
is bound to state in the case an objection to relevancy or compe- 
tency which was not made during tiie trial or proceedings. Even 
if such an objection were stated at the proper time, there is in this 
Act no express obligation on the Judge to note it ; and it would 
be strange that, if it were not so taken, the party should be 
entitled to have it stated in the case, while he would not be entitled 
to call upon the Judge to state in the case an objection to the ad- 
mission or rejection of evidence not taken at the proper time, 
which the Judge is bound to note if reqiiired. At the same time, 
an objection to relevancy appears on the face of the charge and 
does not require a note to explain it ; and the Court are slow, in 
criminal matters, to hold a party foreclosed from stating such an 
objection, although the fact of its not having been taken at the 
proper time may affect the question of expenses. 

^ K the determination complained of has been pronounced by 
more than one Justice or Magistrate it is thought that the case 
should be stated and signed by both or all of the Judges whose 
decision it is. The form bears that '^ This case is stated by me 
" (or us) ; " and the fact that it is stated " by us " can only be satis- 
factorily proved by the signatures of the Justices or Magistrates. 
Further, looking to the nature of the document, it is not one the 
preparation and signature of which could be devolved upon one 
Justice or Magistrate as preses, or even upon a quorum of their 
number. It contains not merely the determination of the Court, as a 
conviction does, but also the fads and grounds. These can only 
be stated and settled by the Judges who decided the case, though 
it may not always be an easy matter for five or six Justices to 
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agree as to the facts on which their judgment is based. The stat- Schedulk 
ing and signing of a cajse is not an ordinary part of the procedure '^• 
of inferior Courts. It is a statutory creation, and there is no ^y whom 
warrant in the statute for any but the Judge or Judges whose de- caae signed 
termination is impugned stating and signing a case. Compare 
Ravken v. Alexcmder^ H. C, Feb. 15, 1836, 1 Swin. 44, and 
Bi/rrel v. Jones, H. C, Feb. 27, 1860, 3 Irv. 556. In the former 
case, in which the prosecution was at common law, it was held 
sufficient that the sentence was signed by one Justice as preses, the 
letter P being added after his signature — ^this being said to be the 
invariable, or at least the usual, practice in Justice of Peace Courts. 
In the latter case, a conviction under 2 and 3 Will. FV., cap. 68, 
was set aside in respect it was only signed by one Justice as preses ; 
the ground of judgment stated by the Court being that the preparer 
tion and signature of the conviction was not an ordinary part of 
procedure in Justice of Peace Courts, but a statutory act which 
required at least the signature of two Justices, that number being 
required by the statute in order to a conviction. 

The Judge should not sign the case unless he is satisfied with 
it. It is believed that a case is now lying in the Justiciary Office 
signed by an inferior Judge, but accompanied by a statement to 
the effect that he does not approve of its terms. Naturally, neither 
party has moved. 
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In the Court of held at 

Case for the opinion of the [High Court of Jus- 
ticiary, 07' the First \or Second] Division of the 
Court of Session]. 

In causa A B v. CD. 

This is a cause \here state concisely and without 
argument the nature of the cause and the fticts as 
admitted or proved in evidence^ any objections to the 
admission or rejection of evidence taken in the proof 
and any other matters necessary to be stated for the 
information of the superior Court]. 

The question of law submitted for the opinion of 
the Court of is : — 

[Here state the question or questions seriatim, for 
tJie opinion of the Court]. 

This case is stated by me [or us]. 

[Signature of the inferior Judge]. 
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SCHEDULE C. 

In the Court of held at 

On appeal A B to the [High Court of Justiciary, 
or the First [or Second] Division of the Court of 
Session], 

In causa A B v. C D. 

In this cauLse the inferior Judge [name the Judge 
or Judges] has refused to state and sign a case for 
which the Appellant duly applied in writing by 
himself [or law agent] under the provisions of 

The Summary Prosecutions Appeals (Scotland) 

Act, 1875," as will appear from the certificate of 
refusal herewith produced. 

This is a cause [here state succinctly a^ map be 
the nature of the cause and the facts a^ admitted and 
proved in evidence]. 

The Appellant prays for an order on the inferior 
Judge and the said C D to show cause why a case 
should not be stated in terms of the said statute, 
which order ought to be granted for the following 
reasons : — 

[Here state seriatim the reasons why the order 
should he granted.] 

[To be signed by the Appellant 
or his law agent.] 






SCHEDULE D. 

JL 8. d. 

For drawing case, not exceeding five . 

sheets of 250 words each . . ^10 
For drawing case, exceeding five sheets 

of 250 words each . . . . 1 10 



SECTION IV. 
Appeal under other Acts of Parliament. 
By many statutes a right of appeal is given to 
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the High Court of Justiciary " where there are no appeal 
" Circuit Courts ; " that is, within the counties which ^i^ 
are not allocated to any of the Circuits, being at statutes 
present the three Lothians and Peeblesshire.^ Some- hioh^ 
times this right of appeal bears to be given " in the ^ov^t. 
" manner prescribed by and under the rules and 
'' limitations, conditions and restrictions contained 
'' in '20 Geo. IL, cap. 43,' as the same may be 
" altered or amended by any Acts of Parliament 
" for the time being in force." « Sometimes " in the 
" manner and by and under the rules, limitations, 
'^ conditions, and restrictions which shall from time 
" time be prescribed by the said High Court of 
" Justiciary." Sometimes appeal is allowed under 
the rules, &c., contained in 20 Geo. II., cap. 43, 
subject to certain alterations or quaUfications set 
forth in the special Act ; ^ and in some cases appeal 
is allowed only on limited grounds, these being 
usually "corruption or malice and oppression on 
" the part of the Judge, or wilfiil or substantial 
" deviations in point of form from statutory enact- 
" ments, or incompetency, including defect of juris- 
" diction."^ 

As in such cases, the High Court virtually comes 
in the place of a Circuit Court, it is sufficient to 
refer the reader to the next chapter, in which such 
appeals are fully dealt with. The observations 
there made as to appeals to Circuit under 20 Geo. 
II., cap. 43, may be held as applicable to appeals 
under those statutes which incorporate the appeal 
clauses of that Act by reference or at length ; while 
section 31 of 1 Vict., cap. 41, affords a good illus- 
tration of those statutes which, while to a certain 
extent adopting the provisions as to appeal of 20 
Geo. II., cap. 43, add to or qualify those provisions, 

^ Supra, p. 156. 

' 38 and 39 Vict, cap. 86 (The Conspiracy and Protection of Prmperty 
Act, 1875), sec. 20 ; 35 and 36 Vict., cap. 76 (The Mines (Coal) Eegulation 
Act, 1872), sec. 61. 

' 1 Vict., cap. 41 (Small Debt Act, 1837), sec. 31. 

* 1 Vict., cap. 41, sec 31 ; 25 and 26 Vict, cap. 35 (The Public Houses 
Acts Amundment (Scotland) Act, 1862), sec. 33. 
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appk^ and also of those statutes which allow appeal only 

TO THS _!. • T -A J J 

High OR Certain, limited grounds. 

Court Exccpt in SO far as affected by express enactment, 

OTHER the appeal thus allowed will be heard and disposed 
STATUTES, of according to the usual rules in observance in the 
High Court. 

While sections 34 and 36 of 20 Geo. II., cap. 43, 
and section 31 of 1 Vict., cap. 41, may be taken as 
fair illustrations of such appeal clauses, the terms 
of the particular statute should be closely examined 
and followed in each case, as in some statutes the 
provisions and phraseology of the appeal clauses 
are unusual and difficult of application. See for 
example sec. 33 of 26 and 26 Vict., cap. 36. 

Under sec. 31 of 1 Vict, cap. 41, the High 
Court has a limited jurisdiction as a Court of 
review in civil cases, *' where there are no Circuit 
" Courts." By sec. 12 of the Sheriff Court Act, 
1863, the value of the causes in which appeal is 
competent is extended from £8, 6s. 8d. to £12. 
The subject of appeals under 1 Vict., cap. 41, is 
frOly discussed in the next chapter. 

The High Court of Justiciary not only possesses 
ample powers of review, but can also, in respect of 
its nobile officium, interfere in extraordinary circum- 
stances to prevent injustice or oppression where 
there is no judgment or warrant to review. As to 
procedure in such cases see Chapter V., in/ra. 



CHAPTER IV. 

The Circuit Court of Justiciary as a Court 

OF Review. 



SECTION I. 



Appeal under The Heritable Jurisdictions Act, 

20 Geo. II., cap. 43. 

The jurisdiction of the Circuit Courts as Courts of 
review, as at present maintained and exercised, is 
entirely dependent on statute, the oldest in date 
and the most important being the Heritable Juris- 
dictions Act. It is unnecessary to speculate as to 
what powers of review, if any, the Circuit Court 
possessed previously to the passing of that Act. 
An opinion has sometimes been expressed that the 
Circuit Courts originally possessed all the powers 
of the High Court, except as regards the territory 
within which their jurisdiction fell to be exercised, 
and that the Jurisdictions Act simply introduced 
certain regulations as to the mode of taking ap- 
peals, and the cases in which they should be al- 
lowed in future. With submission, it may be 
doubted whether this view is correct. The lan- 
guage of section 34 of 20 Geo. II., cap. 43, seems 
to imply the creation of new or at least more 
extensive powers of review, and not merely a 
regulation or definition of powers already in exist- 
ence. The avowed purpose of the enactment is 
" to the end that the jurisdiction of the Circuit 
*' Courts may be rendered more useful and bene- 
" ficial to His Majesty's subjects." Then certain 
cases are excepted; in criminal matters, cases 
which infer the loss of life or demembration ; and 
in matters civil, where the subject-matter of the 
suit exceeds in value the sum of £12 sterling. 
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Appeal Further, no appeal is competent before ftnal decree, 
G]S"iL? sentence, or judgment ; and so oil* These provi- 
c. 43. ' sions point to a jurisdiction being conferred more 
extensive at least than that previously enjoyed, but 
not so extensive as that possessed by the High 
Court. It must also be remembered that the 
quorum then competent on Circuit was not as large 
as a quorum of the High Court. Two, or in some 
cases one Judge, might transact the business of the 
Circuit; four were at that time required to. consti- 
tute a quorum in the High Court ; and this forms 
a good reason why the powers of the Circuit Court 
should be less extensive than those of the other. 

Within the limits, however, prescribed by the 
Act, there seems to be no reason to doubt that the 
Circuit Court possesses the same powers of review 
as the High Court. 

The clauses of 20 Geo. II., cap. 43, applicable to 
appeals, are sections 34, 36, and 37." 

Section 34 may be divided into three parts : The 
first describes the parties who may appeal, and the 
Courts from which, and the cases in which, appeal 
is competent; the second prescribes the mode of 
taking an appeal ; and the third part prescribes the 
procedure in the Circuit Court. 

I. The first part of section 34 is as follows : — 

" And to the end that the jurisdiction of the Circuit Courts, in 
that part of Great Britain called Scotland, may be rendered more 
useful and beneficial to His .Majesty's subjects in that part of the 
United Kingdom, — Be it further enacted, by the authority fore- 
said, that it shall and may be lawful to and for any party or 
parties conceiving himself or themselves aggrieved by any inter- 
locutor, decree, sentence, or judgment of the Sheriff's or Stewart's 
Court of any county, shire, or stewartry, or of the Courts of any 
Royal Borough, or Burgh of Regality, or Barony, or of any Court of 
any Baron or other Heretor having such jurisdiction as is not 

^ See also the power given by sec. 37 of certdfyinxr appeals to the Court of 
Session or the Court of Justiciary, "in case such Circuit Court shall, in 
*' cognoscing or proceeding upon such appeal, find any difficulty to arise, 
" that by means thereof," &c., quoted tr^ro. 

' This Act, which was at first temporary as to appeals, was made per- 
petual by 31 Oeo. IL, cap. 42. 
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hereby abrogated or taken away, where such interlocutor, decree, Appeal 
sentence, or judgment shall be concerning matters criminal, of u»dbr 20 
whatever nature or extent the same may be, except all cases ^^^* II'» 
which infer the loss of life or demembration, or in matters civil, 
where the subject matter of the suit did not exceed in value the 
sum of Twelve pounds sterling, to complain and seek relief against 
the same by appeal to the next Circuit Court of the Circuit wherein 
such county, shire, or stewartry. Royal Borough^ or Burgh of Re- 
gality or Barony, or such Barony or Estate, shall lie, so as no such 
appeal be competent before a final decree, sentence, or judgment 
pronounced." 

The points to be considered here are — 

1. The parties who may appeal. — Eijther party to 
the cause^ complainer or respondent, pursuer or 
defender, may appeal.^ Thus the process of appeal 
takes the place not only of suspension, but also, 
as regards final judgments, of advocation. The 
accused can appeal on conviction, and the prose- 
cutor on dismissal of his complaint. 
• 2. The Courts from which appeal lies. — ^A right 
of appeal is given from — (1), the SheriflTs or Stew- 
ard's Courts ; (2), the Courts of Eoyal Burghs ; 
^3^, the Courts of Burghs of Regality and Barony ; 
(4), the Courts of any Baron or Heritor in so far as 
their jurisdiction is not taken away by the Act. 

One important class of Courts is omitted ; no ap- 
peal is given from the Courts of Justices of the 
Peace.* But this defect is supplied in most of 
the subsequent statutes which confer jurisdiction 
upon the Justices. 

3. The cases in which appeal is allowed. (1), In 
criminal matters. — ^A right of appeal is given against 
any interlocutor, decree, sentence, or judgment, of 
whatever nature or extent the same may be, pro- 
nounced in a criminal case, except in cases which 
infer loss of life or demembration ; but such 
an appeal is not competent before final decree, 
sentence, or judgment pronounced. As no inferior 

^ Oray v. Bonnar, Jan. 23, 1816, 19 F. C, Appz. No. 1, which was an 
appeal under 13 Geo. III., cap. 54, sec. 11 of which is substantially the same 
as this clause. 

« Sir /. Maxwell v. Siawtfield, June 6, 1820, 20 F. C, Appx. 1. 
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Appeal 



c. 43. 

(1) In 
criminal 

cases. 



Court now tries any cases inferring loss of life or 
Gi»* IL^ demembration, there is hereby conferred a power 
'of bringing by appeal before the Circuit Court all 
final judgments, &c., pronounced in all criminal 
cases brought before those Courts ; that is to say, 
in all criminal prosecutions at common law, and all 
statutory prosecutions, except in so far as review is 
limited or excluded by the special statute. More- 
over, there is nothing to indicate any limitation of 
the grounds upon which such appeals may be 
brought, or as to the power of the Circuit Court to 
deal with cases competently brought before them. 
In Rhodes v. Ross an appeal was taken to the 
Circuit Court against a conviction following on a 
prosecution for a contravention of 25 and 26 Vict, 
cap, 33 (which was brought under the Summary 
Procedure Act), on the ground that whereas that 
statute allowed fourteen days within which pay- 
ment of the penalty imposed might be made, the 
Magistrates had ordained imprisonment in default 
of immediate payment. It was objected to the 
competency of the appeal that the statute allowed 
an appeal to Circuit only upon certain limited 
grounds ;^ that the objection stated was not one of 
those grounds ; and that the proper remedy, if any 
existed, was suspension. Lord Deas hd^—Jirsty 
That the Magistrates had exceeded their powers by 
ordaining immediate imprisonment. ^ He said, " It 



^ '* CorruptioD, or malice and oppression on the part of the Judge, or 
*' such deviations in point of form from the statutory enactments as the 
** Court shall think have prevented substantial justioe from having been 
«• done," Sec. 3 of 26 and 26 Vict., cap. 35. 

* This opportunity is taken of pointing out an apparent conflict between 
this decision and a previous decision by the High Court in M*DoneU v. 
Davidnon, 1 Couper, 9, which apparently was not quoted in Rliodes v. Ross. 
In M^Domll v. Davidson it was held, in circumstances almost identical, 
that imprisonment was competent, failing immediate payment, in respect of 
the provisions of sec. 19 and Schedule K, No. 6, of the Summary Pro- 
cedure Act, which enables the Judge, where the statute authorises execu- 
tion by poinding and sale, and also by imprisonment for a term, to ordain 
iiiimecUate imprisonment in lieu of granting warrant for recovery by poind- 
ing and sale. This enactment, by allowing the Judge to dispense with 
|K)inding and sale, necessarily renders it competent to dispense with the 
iuterval usually allowed for execution by that diligence in cases where the 
statute directs that such execution shall precede imprisonment ; but in 
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" has been repeatedly decided in the High Court of appeal 
" Justiciary in casiBS accounted criminal, and also g^*il^ 
" in the Court of Session in cases accounted civil, c 43. 
" that where what is done in the inferior Court is ^J^ 
" outwith the statute, or contrary to the statute, caaes. 
" such clause^ of limitation and exclusion of review 
" as occur in the present statute do not exclude 
" review." He held, secoTidly, that the Circuit Court 
was entitled under 20 Geo. II., cap. 43, to review the 
sentence on the same grounds as would have been 
competent before the High Court. Whatever may 
have originally been the precise powers of the Cir- 
cuit Court, it is thought that this decision on the 
competency of the appeal is sound. The clause limit- 
ing review being laid aside as inapplicable, the case 
may be taken as if no such clause existed ; and it 
seems to be clear that 20 Geo. II., cap. 43, does 
not in any way limit the grounds on which appeals 
may be brought to the Circuit Courts.^ It is a Httle 
diflScult to reconcile this decision with another in a 
case imder the same statute, viz., Crosbie v. 
M'Minn^ which was certified to the High Court 
from Dumfries Circuit Court. The objection to 
the conviction seems to have been that the offence 
charged did not constitute an offence imder the 
Act of Parliament. The High Court held the ap- 
peal incompetent, and found that the Circuit Court 
'' had no jurisdiction to entertain the said appeal in 
respect that the grounds of appeal stated are not 
such as may competently be made the grounds of 

M'Donell'B case the statute, 9 Geo. IV., cap. 39, sea 9, did not authorise 
execution even b}r poinding until the expiiy of fourteen days. By that 
section the Judce is empowered " to srant warrant for the recovery of all 
** penalties ana expenses decerned for, failing payment within fourteen 
" days after conviction, by poinding and imprisonment for a period not 
'* exceeding six months." In Bhodes v. Boss the clause, 9 Oeo. IV., cap. 
58, sec. 21, ran thus, " And in case such penalty and expenses shall not 
'* be paid within the space of fourteen days next after such conviction shall 
** have taken place, the offender shall suffer imprisonment," &c. The only 
difference between the cases is that poinding is authorised in the one case 
in addition to imprisonment, and not in the other ; but in both cases fourteen 
days are allowea for payment before any kind of execution is authorised. 

^ Lord Deas's opinion is referred to by Lord Justice-Clerk (Moncreiff) in 
Miwkersie v. A/'JJowjaU, H. C, Nov. 27, and Dec. 11, 1874, 3 Coupcr, 02. 

^ il. C, Jan. 3, 1865, 5 Irv. 10. 
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Appsal " an appeal under the 33d section of the 26th and 
orR? '' 26th Vict, cap. 35.''^ 

c. 43. In purely criminal cases or in qtidst criminal 

cni^ai statutory prosecutions in which the usual criminal 
cases. procedure is adopted, it is not diflScult to decide 
what is a final judgment or sentence ; but in civil 
cases and in some quasi criminal cases questions 
have been raised which will be more conveniently 
dealt with under the next head. 

Interlocutory judgments or incidental warrants 
can not be appealed pendente pi^ocessu, and in such 
cases advocation or suspension must be adopted if 
otherwise competent. 

(2) In civil cases. — ^An appeal may be taken 
against any interlocutor, decree, or judgment, where 
the subject-matter of the suit does not exceed in 
value the sum of £12 sterling ; it being provided 
that appeal is not competent before final decree or 
judgment pronounced. 

By 54 Geo. III., cap. 67, sec. 5, the limit in value 
was extended from £12 to £25. The right of 
appeal in civil cases imder this clause has been 
much curtailed by recent enactments in regard to 
the Sherifi'-Courts fii'om which most of the civil 
appeals used to come. By the Small Debt Act 
1837, appeals are competent in small debt cases 
only on certain limited grounds, and only in causes 
to the value of £12 ; and special provisions as to 
appeal are made by the Act.^ 

In regard to cases in the ordinary roll of the 
Sheriff Court, it is declared by section 22 of the 
Sheriff Court Act, 1853, not to be competent to 
remove or bring under review of the Court of 
Justiciary, by advocation, appeal, suspension, or in 
any other maimer of way, any cause not exceeding 

1 In M'Donald v. Oordm, H. C, Nov. 2 and 3, 186S, 1 Couper, 105, the 
appeal was sustained, and a conviction under the same statute was set 
anide, in respect the complaint did not set forth a relevant statement of ike 
olTence. 

* 1 Vict, cap. 41, sees. 2, 30, and 31 ; and 16 and 17 Vict., cap. 80, sec 
12, supra, p. 34. 



^ 
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the value of £25 sterling, or any interlocutor, judg- appkal 
ment, or decree pronounced in such cause by the gto* ilI^ 
Sheriff.^ This applies only to cases in the Sheriflfs cap. 43. ' 
ordinary roll, and not to small debt cases, in which ^^jj^ °^^*^ 
appeal is still competent under 1 Vict., cap. 41. ^ 

By section 23, civil causes above the value of 
£12 may, by consent of parties, be tried as small 
debt causes ; where this is done, the whole powers 
and provisions of the Small Debt Act, including 
those as to review, are held applicable to the case. 

In Campbell v. Gillies^ it was held that where an 
action had been remitted from the Sheriff's Small 
Debt Court to the ordinary roll, it did not fall 
under section 22 of the Act of 1853, to the effect 
of excluding the mode of review provided for by the 
Small Debt Act. 

Section 22 of the Act of 1853 does not exclude 
appeal to the Circuit Court under the Jurisdictions 
Act on a question of jurisdiction.* 

The result of these enactments is, that no judg- 
ment competently pronounced in a civil cause in 
the Sheriff Court can be brought by appeal before 
the Circuit Court under the Jurisdictions Act; 
that in cases tried in the Small Debt Court there is 
a limited right of appeal to the Circuit Court under 
the Small Debt Act ; but that appeal is still com- 
petent under the Jurisdictions Act against any 
judgment pronounced in the Sheriff Court in cases 
under £25 in value, where the Sheriff has exceeded 
or refused to exercise' his jurisdiction, or where 
the proceedings have otherwise been outwith the 
statute. 

Criterion of Value, — The question in each case is. 
What is the value of the subject matter of the suit ? 
When the value is under £25 appeal is competent ; 

^ 16 and 17 Vict, cap. 80, sec. 22 ; made applicable to appeals as coming 
in room of advocations, by sec. 78 of 31 and ;v2 Vict., cap. 100. 

* AiOsen v. Leannonth, Stirling, April 27, 1855, 2 Irv. J 50. See sec. 1 of 
16 and 17 Vict, cap. 80. 

» iBTerary, Sept 20, 1871, 2 Couper, 142. 

^ Dick y. Great North of Scotland RaMway Co,^ Aberdeen, Oct 8, 1860, 3 
Irv. 61 6w 

P 
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APFBiLL when it is not under that sum appeal is incom- 

inn>KR20 peteut. 

Obo. IL| ■■^^^'■i. I* • 11*1 

CAP. 43. On this subject some assistance may be denved 
(2) In dva fi^ojn decisions under section 22 of the SheriflF Court 
Act, 1853, as to the competency of advocation in 
civil cases, the question being the same, What is 
the value of the cause? But it must be remem- 
bered, in founding on such cases, that their applica- 
tion is rendered a little uncertain by this, that in 
them the burden is on the objector to show that 
the value is under £25, and if he fails to do so, 
review is competent; on the other hand, in ap- 
peals under the Jurisdictions Act the burden is on 
the objector to show that the value is not under 
£25. Therefore it does not follow that, in all 
cases in which advocation has been held competent, 
appeal would have been held incompetent, or vice 
versa, because the decision on the competency may 
have depended on the discharge of the burden of 
proof, which is not the same in the two cases. 

In judging of the value of the suit, the Court 
look solely to the conclusions of the summons or 
petition. 1 

The onus of showing that appeal is incompetent 
lies on the objector. ^ He must show that the 
value of the cause is not under £25. 

Interest is regarded as part of the subject-matter 
of the suit ; expenses are not. 

If the principal sum concluded for is less than £25, 
but with interest concluded for as at the date of the 
summons exceeds that sum, appeal is incompetent. 

Appeal is also incompetent if, when decree is 
pronounced, principal and interest together exceed 
£25, though at the date of the summons they 
together amounted to less than £25.^ 

The expenses of the suit though concluded for 

1 SUM T. Cfray, Jnne 26, 1834, 12 S. 82a 

> Per Lord Jnstioe-Clerk in Wilson y. WaUon, J. S. 49a 

* Mitchell T. Murray f March 10, 1855, 17 D. 682. An adyocation, held 

by a majority of the whole Court See an instractiTe note by Lord Deaa 

reporting the 
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are not looked at in judging of the value. Thus appeal 
if the suni concluded for is under £25, appeal isQ^^jf^ 
competent, although the sum decerned for, pltis cjlp! 43!' 
expenses, exceeds £25.* Sl^^^ 

Appeal is not rendered competent by a restric- 
tion of the summons which brings the sum claimed 
under £25. — Buie v. Steven, Dec. 5, 1863, 2 Macph. 
208 ; this was an advocation. 

Where there is a conclusion ad /actum prcestan- 
dum, and an alternative conclusion for a money 
payment, the latter is taken as the test of value, 
and if the sum alternatively concluded for is under 
£25, appeal is competent* 

But if the sum alternatively concluded for is inde- 
finite and not necessarily under £25, appeal is incom- 
petent. Thus, where a petition prayed for delivery 
of four lambs, or payment of £10 as the price 
thereof, ''or such other sum as should be ascer- 
" tained to be the value thereof," it was held that 
as the value of the cause was indefinite and not 
necessarily under £25, advocation was competent.' 

So in actions of accounting where a certain sum, 
" more or less," is concluded for, as being the 
balance due by the defender, appeal is incompetent, 
although the balance decerned for may be less than 
£25, because it might have been greater, the sum 
concluded for being indefinite.* 

In actions of multiplepoinding the test of value 
is the amount admitted by the common debtor, and 
not the amount claimed by the various claimants 
in the process.^ 

1 Ifopkirk ▼. Wilson, Dee. 21, 1855, 18 D. 299. An advocation ; decided 
by a majority of l^e whole Court. 

> Wyher ▼. Hendrie, Glasgow, Sept. 17, 1849, J. Shaw, 265 ; Cameron v. 
SmUk, ¥eh. 24, 1857, 19 D. 517— an advocation. 

*ShoU8 Iron Co. y. Kerr, 2d Div., Dec 6, 1871, 10 Macph. 195. 
On the question again arisinff in Aberdeen v. Wilson, July 16, 1872, 10 
Macph. 971, the case was laid before the whole Court, when, by a 
majority of one, the principle of decision in The ShoUs Iron Co* ▼. Kerr 
was affinned. 

^ Sum ▼. Gray, supra; and Lamb y. Henderson, Oct. 4, 1844, 2 Broun, 311. 

' MaJOdson v. Moinkland Iron and Steel Co. and Anoiher, Glasgow, Sept 
17, 1849, J. S. 26& 
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Afpial It is a question of some difficulty whether appeal 
geo'il* *® competent where there is a conclusion ad factum 
CAP. 43.' prcBstandum or for interdict, and no alternative 
i^ ^^ conclusion for a money payment by which to gauge 
the value of the suit. The point was touched on 
but not decided in Wilson v. Addison ^^ there being 
an alternative conclusion which enabled the Court 
to decide the case on another ground. In Glass v. 
Thou? Lord Moncreiff, on Circuit, held that where 
there was a claim for the ipsa corpora of some sheep, 
appeal was incompetent. But in the subsequent 
case of Wilson v. Watson a diflFerent decision was 
pronounced. That was an appeal from the judg- 
ment of the Sheriff, in an action of interdict brought 
by a heritable creditor to prevent a personal ere- 
ditor from carrying of by ^poinding certain move- 
ables which were on the ground included in the 
heritable bond. The poinding was only for £6, 
interest and expenses, but the value of the poinded 
articles was said to be much greater. The Sheriff 
having declared the interdict perpetual, the personal 
creditor appealed. It was broadly objected to the 
competency of the appeal that such cases were not 
among those reviewable under the Jurisdictions 
Act. Lord Justice-Clerk (Hope), without calling 
for a reply, repelled the objection. He held that 
the Jurisdictions Act, by its terms, imposed no re- 
striction on the right of appeal, in respect of the 
nature of the action, provided only that the real 
value of the subject-matter in dispute did not 
exceed £25. Nor did the Act require that the 
conclusions of the summons in the case appealed 
should be pecuniary, or should bear on its face, or 
contain materials for shewing that the value of the 
subject was under £25. Aii appeal lay in every 
case, except where the subject-matter in dispute 
exceeded £25 in value ; and in every case where a 
party objected to the competency, the onus of 

1 Perth, Oct 11, 1845, 2 Broun, 519. 
s April 24, 1S48, Arkley, 468. 
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proving that the value exceeded that sum lay with apfeal 
the objector. He did not think that the case of ^^^'j^^ 
Glass y. Thou was rightly decided. In a note he cap.' 43.' 
says, — '' Appeal is excluded if the value is above a |^J^ ^^^'^ 
" certain sum. That cannot be shewn in the pre- 
" sent or similar cases."* 

Again, in questions under section 22 of the Sheriff 
Court Act of 1853, the burden being on the objector 
to shew that the value of the cause is under £25, 
advocation (now appeal) would probably be held 
competent in such cases." 

In cases in which, although the sum sued for is 
under £25, the decision involves the question of 
liability to a greater amount, appeal is incompetent ; 
as where one year's rent only is sued for, but the 
action is brought in order to fix the tenant's liability 
for the rent of the same premises under a lease for 
years. ^ 

Final Decree or Judgment. — In Wilson v. Cameron,^ 
it was held that a judgment in favour of one of the 
parties, and finding expenses due, was not '' a final 
" judgment " to the effect of rendering appeal com- 
petent, as the expenses had not beeh taxed and 
decerned for. In that case the respondent, in 
objecting to the competency of the appeal, founded 
on section 131 of the then recently passed Act of 
Sederunt of 10th July 1839, which is to the follow- 
ing effect : — 

" In civil causes appeals to the next Circuit Court, in terms of 
the Act 20 Geo. 11., cap. 43, 31 Geo. IL, cap. 42, and 54 Gea 
III., cap. 67, are competent only after a final judgment has been 
pronounced, cmd the matter of escpenses has been dtspo$ed of, and 
where the subject-matter of tiie suit does not exceed in value £25 
sterling." 

It was maintained that the true construction of 
this clause was that expenses, if allowed, must be 

1 J. S. 495. 

* SoberUani v. WiUans, March 3, 1857, 19 D. 594. 

> Drummond v. Hunter, Jan. 12, 1869, 7 Macph. 347, Coarfc of Lords 
Ordinary. 

* LuTemeaa, Sept 20, 1844, 2 Broun, 284. 
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Appeal taxed and decerned for before appeal became com- 

^1^^ petent 

CAP. 43. The appellant founded on a previous case, Fulton 

1^1^ ^^ ^- M'LeUan^ in which appeal was held competent, 
although expenses had not been decerned for. 

liOrd Mackenzie, in holding appeal incompetent, 
observed that he had a strong impression that the 
clause just quoted was framed expressly to meet 
the case in question. 

This decision, however, was overruled in The Dun- 
dee Whale Fishing Company v. Mavour and Faton, 
Perth, 13th October 1848, J. Shaw, 15, where the 
state of matters was identical, the Lord Justice- 
Clerk (Hope), who consulted Lord Wood, observing 
that he wished to do nothing to discourage appeals 
to the Circuit Courts.' 

The construction thus put upon the Act of 
Sederunt seems to be that an interlocutor finding 
expenses due, or finding no expenses due, as the 
case may be, is a disposal of the matter of ex- 
penses in the sense of the Act of Sederunt. 

In the case of Launders v. Mann and Company,^ 
which was decided shortly afterwards by the same 
Judges, Lords Justice-Clerk (HopeJ and Wood, an 
appeal was taken within ten days oi an interlocutor 
decerning for expenses, but more than ten days 
after the interlocutor disposing of the merits. It 
was argued with some force that there could not 
be two diflFerent dates from which the ten days 
must run ; and that, as it had been decided in the 
case of The Dundee Whale Fishing Company that 
appeal was competent after decree on the merits, 
and before decree for expenses, the proper time 
from which to count the ten days must be the date 
of the interlocutor disposing of the merits. The 
Court, however, held that the objection could not 
be sustained. Lord Wood observed* that it was 

1 Glasgow, Sept. 29, 1826, Shaw (Joat.), 172. 

* J. Shaw, 16. 

» Perth, April 24^ 1850, J. Shaw, 348. 

* J. Shaw, 348. 
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not the intention of the Court in the case of The ^^^^^ 
Dundee Whale Fishing Company to pronounce any Geo. ii., 
decision which would have the effect contended for. ^^{^^:^^ 

In Whitson v. Heritors of Coupar-Angus judg- ca«esl *^^ 
ment on the merits and fincUng expenses due was 
dated 24th September, and the decree for taxed 
expenses 29th October. Notice of appeal was 
served 8th November, within ten days of 29th 
October ; but in the appeal no notice was taken of 
the last interlocutor giving decree for expenses. 
Lord Wood dismissed the appeal as incompetent. 
It was admitted that it would have been competent 
if the interlocutor of 29th October had been ap- 
pealed against.^ In Henderson v. M^Aulay and 
Company an appeal was held incompetent which 
was taken after the expiry of ten days from the 
decree disposing of the merits and expenses, but 
within ten days of a subsequent interlocutor allow- 
ing a consigned fund to be upUfted.' 

II. The second subdivision is as follows : — 

« And such appeal it shall be lawful for the party conceiving 
himself aggrieved to take and enter in open Court at the time of 
pronouncing such decree, judgment, or sentence, or at any time 
thereafter, within ten days, by lodging the same in the hands of 
the Clerk of Court, and serving the adverse party with a duplicate 
thereof personally, or at his dwelling-house, or his procurator or 
agent in the cause, and serving in like manner the inferior Judge 
himself, in case the appeal shall contain any conclusion against 
him by way of censure, or reparation of damages, for alleged 
wilful injustice, oppression, or other malversation ; and such service 
shall be sufficient summons to oblige the respondents to attend 
and answer at the next Circuit Court which shall happen to be 
held fifteen days at least after such service." 

Section 36, which must be read in connection 
with this subdivision of section 34, is as follows : — 

" Provided always, that wherever such appeal shall be brought, 
such complainer, at the same time he enters his appeal as afore- 
said, shall lodge in the hands of the Clerk of Court from which 
the appeal is taken a bond, with sufficient cautioner, for answering 

1 Perth, April 27. 1863, 1 Irv. 221. 
* Glaegow, April 26. 1849, J. S. 219. 
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Appeaii and abiding bj the judgment of the Circuit Court, and for paying 
UNDER 20 the costs, if anj shadl l^ by that Court awarded ; and the Clerk (rf 
c^ It' ^^^ shall be answerable for the sufficiency of such cautioner." 

Mode of 

i^" l.-Mode qf taking and mtenng an Appeol in open 

Court at the time of Pronouncing Judgment 

The words of section 34 may be read in two 
senses without doing violence to the words usQd.* 
Firsty by holding the words " by lodging the same 
" in the hands of the Clerk of Comt, and serving 
" the adverse party with a duplicate thereof," &c., 
as referable both to the case of an appeal taken in 
open Court at the time of pronouncing judgment, 
and also to the case of an appeal taken within ten 
days thereafter. Secondly, by holding that these 
words apply only to the latter case ; and that if an 
appeal is takefi and entered in open Court when 
judgment is pronounced, it is not necessary to serve 
the opposite party with a duplicate. The reason 
usually given in support of the latter view is that 
the adverse party is suflSciently certiorated of an 
intention to appeal by an appeal being taken in his 
presence in open Court* 

Section 132 of the Act of Sederunt of 10th July 
1839, in regard to civil appeals, does not clear up 
this ambiguity ; it merely re-echoes the statute, the 
only addition being the word both. 

" The appeal may be taken in open Court at the time of pro- 
nouncing the judgment) or within ten days thereafter, by both 
lodging the appeal in the clerk's hands, and serving the other 
party or his procurator in the cause with a copy thereof." 

It is not of much importance to consider which 
view is the true one ; but it is safer to proceed on 
the assumption that service is necessary in both 
cases. 

To proceed to the question what the appeal taken 

^ See opinion of Lord Justice-Clerk (MoncraifiT) in AfuUrson and Others r. 
Jafrueson, 2 Conper, 366. 
' Hume, ii 516. 
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and entered must consist of — a verbal intimation appkal 
of appeal is not sufficient. Sia il? 

In Anderson^ and otJiers v. Jamieson} the appel- cap. 43. * 
lants were convicted of an offence under 34 and 35 JfJin/an 
Vict., cap. 32, and sentenced to imprisonment, on appeJ, 
16th May 1872. Immediately after sentence was 
pronoimced they intimated verbally in open Court 
that they intended to appeal to the next Circuit 
Court, and on the same day they lodged a bond of 
caution. The record bore the foUo^g minute, 
which was also dated 16th May 1872 : — 

*' The foregoing judgment and sentence having been appealed 
to the Autumn Circuit Court of Justiciary, and caution having 
been fpund in terms of the statute, I hereby certify that such 
caution has been duly found to my satisfaction for each of the 
partie, complained i^ and convicted by the foregoing sen- 
tence. (Signed) A. M'Kenzie. 

Deputy-Shefriff^ Clerk of PerthMre,^* 

On 11th September a note of appeal was lodged 
by the appellants with the Clerk of Court, and the 
Circuit Court was held on 19th September. The 
appeal was dismissed as incompetent, in respect 
that there was no judicial attestation of an appeal 
having been taken. Lord Cowan said,^ " No written 
" appeal was lodged with the Clerk, or served on 
" the other party. There is in fact no evidence at 
" all that an appeal was taken. The certification 
by the Sheriff-Clerk annexed to the complaint is 
simply that the bond of caution was lodged, and 
" that the caution was satisfactory to the clerk. 
Supposing the appellants' agent had entered an 
appeal, and got a regular minute entered stating 
" that such appeal had been entered in open Court, 
" or had a written appeal been lodged, a similar 
'' certificate by the clerk would have been written 
" out." 

This case shows very strongly the necessity of 
there being some written judicial attestation of the 

^ H. C, Oct. 28, 1872, 2 Oonper, 369, certified from Perth Circuit Court. 
' 2 Couper, p. 366. 
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appial fact of an appeal having been taken and entered. 
gto"il, There is no imperative rule as to how this attesta- 
c^- ^ tion should be made ; that depends upon whether 
^^iiJL*^^ the appellant lodges a separate note or minute of 
appeil appeal or not. It would be sufficient, it is thought, 
to lodge a note or minute bearing the date of the 
judgment, and signed by the appellant, or his pro- 
curator or agent, setting forth the judgment com- 
plained of, and adding, ''I appeal in open Court 
against the prefixed judgment {or interlocutor or 
sentence) to the next Circuit Court of Justiciary, 
" to be held at {name of Circuit Court)" This 
minute should be docqueted or certified in writing 
by the Clerk of Court or the inferior Judge, as having 
been lodged in open Court in terms of the statute. 

It is manifest that an appeal taken hurriedly in 
open Court cannot reasonably be expected to con- 
tain a detailed statement of the grounds of appeal. 
Accordingly, it has been decided that the paper 
lodged need not contain " reasons of appeal." In 
the case of Orrock v. Landale^ a minute of appeal 
was entered for Orrock (apparently in open Court'), 
which bore that appeal was taken " for reasons set 
forth in the said process, and which will be stated 
at the bar of the said Circuit Court of Justiciary." 
It was objected to the competency of this appeal 
that no " reasons of appeal were stated," and it was 
argued that the Court could not determine whether 
the reasons of such appeal" were " not relevant 
or not instructed,"^ unless reasons were set forth. 
Lord Cockbum, after consulting with Lord Mon- 
creiflF, repelled this objection.* 

It is not certain whether this decision would be 
held to be confined to appeals taken and entered 
in open Court ;^ but there seems to be no sohd 

1 Perth, May 3, 1844^ 2 Bronn, 189. 

3 This does not appear from the report 

' Sec. 34^ 3d subaiyuion, tn/ra. 

^ See a similar question under 2 and 3 Will. IV., cap. 68, sec. 14, in Jfoc- 
grtgcr v. Latour, H. C, Nov. 13, 1854^ 1 Inr. 579. 

' Per Lord Justice-Clerk (Moncreiff) in Andtncn and Other* T. JamUson, 
2 Conper, 365. 
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reason why it should not apply also to appeals apfial 
lodged within ten days thereafter, in as far as ^^^^l'? 
giving the respondent notice is concerned. cap- ^• 

Again, where no separate writing is lodged by the JJkingMi 
appellant, a note of appeaP should be written on the appoll 
principal summons or complaint, or in the minute- 
book of Court, and signed by the appellant or his pro- 
curator, and certified or countersigned by the Clerk 
of Court or the inferior Judge, as having been taken 
and entered in open Court in terms of the statute. 

At the time he enters his appeal the appel- 
lant must lodge in the hands of the Clerk of 
Court a bond with suflBcient cautioner — (1), for 
answering and abiding by the judgment of the 
Circuit Court ; and (2), for paying the costs, if any 
shall be by that Court awarded.' 

Where the bond did not find caution for expenses, 
an appeal was dismissed as incompetent.' 

It has been held not to be necessary under the 
statute that the bond should be signed by the 
appellant, ''a bond with a sufficient cautioner" 
being all that is required.* 

It has also been held not to be a fatal objection 
to an appeal that there was no certificate that 
caution had been found, if in point of fact it had 
been found ;^ but as the time of lodging the bond 
is as essential as that of taking the appeal,^ some 
judicial attestation of the fact made at the time 
seems to be necessary. In practice, the Clerk of 
Court certifies in writing on the appeal, or record, 
that caution has been found to his satisfaction in 
terms of the statute.^ 

I To the same effect as that on p. 234, taking care to identify the judg- 
ment appealed against as " foregoing," if it is so, or by description, 
fl Qaa 3A 

* Christie Y. Johnston, Sept. 14» 1854, 1 Irv. 660. 

* WyUie t. Law$on, Ayr, Sept 16, 1863, 4 Ir^. 441, per Lord Ardmillan. 
' Marshall y. Turner, Glasgow, April 26, 1849, J. Shaw, 222. 

* See note 4. 

^ '* [Place and Date] The appellant has found caution acted in the books 
** of Court to abide by the judflment of the Circuit Court, and for the ez- 
'* peases, if any, that shall be by that Court awarded in tms app^L 

*< [Signed] A B, Depute Sh^^Cflerk " 
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apfkal The bond must be lodged at the time the appeal 
geo"il? is taken ; if this is not done the appeal will be dis- 
cAP. 43. ' missed, even although the bond is lodged within 
tak^g^ii *^^ ^^ys thereafter.^ The Clerk of Court is answer- 
ftppeiS. able for the sufficiency of the cautioner.* 

From the wording of section 34 of the Act, and 
also of section 132 of the Act of Sederunt,' it may 
be doubted whether service on the respondent is 
necessary when the appeal is taken in open Court ; 
but in GaU v. Potts Lord Ivory dismissed an appeal 
as incompetent where service was not made within 
ten days, though the appeal had been duly taken 
in open Court.* 

2. Mode of taking an Appeal within ten days 
of Judgment Pronounced. 

First, The principal appeal must be lodged in 
the hands of the Clerk of Court in which the judg- 
ment complained of was pronoimced, and a dupli- 
cate served on the respondent or his agent within 
ten days of the date of the judgment. 

Form of Appeal. — It cannot be said that there is 
any uniform rule or practice in regard to the form 
or contents of the appeal. As to form, the observa- 
tions made in regard to bills of suspension may be 
held as repeated.^ The appeal is addressed, *' Unto 
^' the Eight Honourable the Lord Justice-General, 
" the Lord Justice-Clerk, and the Lords Commis- 
sioners of Justiciary, or such of their Lordships 
as shall be present at the next Circuit Court of 
" Justiciary to be holden by them, or one or more 
'' of their number, within the city (or burgh) of 
*' , in the Spring {or Autumn) of 18 ." 

It may either be in the shape of a petition con- 

^ M'Millan y. Campbell, Jan. 21, 1882, 10 S. 220 ; Skinner y. RoberUan, 
Perth, May 2, 1844, 2 Broun, 185 ; Keane v. Lang, Glasrow, May 3, 1866, 
5Irv. 24a 

9 Sec. 36. 

s A. S., July 10, 1839, sec. 132. 

* Ayr, Sept. 26, 1857, 2 Inr. 704. 

• Supra, p. 174. 
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taining the reasons of appeal, and concluding with a ^^^^^^ 
prayer ; or it may consist of an abbreviated petition g^^ n., 
and prayer, with a statement of facts and pleas in c^- ^a. 
law annexed. The appeal should be signed by the J^Si^g^an 
appellant or his agent. appei 

As to the contents of the appeal, it may be 
doubted whether it is necessary to the competency 
of the appeal that reasons should be stated ;^ but 
it is ususd and proper to state them. If no reasons 
are stated, it will always be in the power of the 
respondent to complain of having been taken by 
surprise, and the omission may be punished by the 
case being delayed, or expenses refused to or 
awarded against the appellant. Whether reasons 
are stated or not, there should be a distinct state- 
ment of the procedure in the inferior Court, and 
the judgment or interlocutors complained of should 
be quoted at length. The prayer should be care- 
fully drawn, and contain everything which the ap- 
pellant demands. The appeal may be signed either 
by the appellant or his procurator or agent. 

" When lodged, the appeal should be docqueted and 
initialed by the Clerk of Court as having been lodged.' 

. Service. — There are no special directions in the 
Act as to the mode or proof of service on the re- 
spondent or inferior Judge. The duplicate appeal 
need not be served by an officer of Court, or by 
any person in particular ; but there must be a pro- 
bative attestation of the fact of delivery before wit- 
nesses,^ or a notarial instrument, unless the re- 
spondent or his agent accepts and acknowledges 
service.^ In the latter case there should be a 
holograph acceptance of service written on the 
principal appeal if possible ; if separate, it should 
be lodged with the Clerk of Court. A certificate of 

^ See the case of Orroeh ▼. LandaU, supra, p. 234. 

• For instance, " Perth, 18th February 1876.— Lodged. 

" [InUialed] A R" 

' M*M%Uan ▼. OampbeU, infrcL, This attestation or oertificate should be 
written on the principal appeal ; if on a separate paper, it should be lodged 
with tiie Clerk of Court 

« WeaihertiOM ▼. Oourlay, April 13, 1860, 3 Irv. 589. 
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Appeal service by the appellant's agent, not attested by 
UNDBR20 witnesses, is not sufficient* 

cap/ 43.'* Service may be made either on the respondent or 

Mode of on his procurator or agent* If the appeal con- 

ipj^*" tains any personal conclusions against the inferior 

Judge, service must be made on him in like 

maimer and within the same time. 

Secondly, Both the lodging and the service must 
take place within ten days after the date of the 
judgment, and fifteen days at least before the diet 
of the Circuit Court ^ 

In Allan v. Stewart^ judgment was dated 24th 
July, the appeal was lodged timeously on 3d 
August, but service was not made till 12th August 
Lord Cowan held the appeal incompetent, in re- 
spect that service was not made within ten days 
after the date of judgment 

As appeals may be taken up for discussion at 
any time during the sitting of the Circuit Court, 
the diet fixed for the meeting of the Court is the 
punctum temporis looked to in counting the fifteen 
days. A duplicate appeal was held to be well 
served on the 16th day before the diet, including 
in the computation both the day of service and the 
day on which the Court met In other words, 
the fifteen days may include either the day of 
service or the day of the diet, but not both days.^ 

It may happen, through no fault of the appellant, 
that although the appeal is lodged and served 
within the ten days, there are not fifteen free days 
between service and the meeting of the Circuit 
Court. In a case in which this occurred, sentence 
being dated 14th September, and the Court meeting 

^ M'MUlan v. Campbell, 10 S. 220. 

*Sec34 and seo. 132 of A. S. lOth July 1839 ; bat see sec 11 of 38 and 
39 Vict., cap. 62, as to appeals against sentences of imprisonment. 

< Inverarv, Sept 17, 1867, 2 Irv. 699. 

* M*JiUeike ▼. ThonUon, Perth, April 30, 1847, Arkley, 270. As to the 
computation of time in qnestiona of deathbed and bankruptcy see 2 Bell's 
Com. (Maclaren*s edition), 168, and Erskine, iiL 8, 96, and iy. 1, 41, pp. 
980 and 1073 (Nicholson's Edition), and notes. 



APPEAL UNDER 20 GEO. II. CAP. 43. 239 

on the 28th of the same month, it was held compe- appeal 
tent to withdraw the appeal, ''reserving to theoTO^ii^ 
" ('appellant all right competent to him to prosecute c^- *3. ' 
*' the same before the next Circuit Court for the JJ^ ®^ 
" hearing of appeals to be holden in Glasgow," and appei 
to proceed with the appeal at the next Circuit 
without serving of new.^ Lord Cowan held* that 
the notice given for the first Circuit, although a bad 
one for that Circuit, was a good one for the next. 

An important alteration was made by section 11 
of the Summary Prosecutions Appeals Act of 1875, 
in regard to the time for lodging appeals against 
sentences of imprisonment. The statutory rule that 
the appeal must be lodged at latest ten days after 
sentence pronoimced sometimes operated harshly 
where the sentence was one of immediate imprison- 
ment, which prevented the prisoner from taking the 
necessary steps to have his appeal lodged and served 
within the ten days. 

To remedy this it is provided^ that in appeals 
to the Court of Justiciary, or any Circuit Court 
thereof, under the Act 20 Geo. II., cap. 43, or under 
any Act amending it or incorporating any or all of 
its provisions, as to appeals against a sentence of 
imprisonment, such appeal shall, if otherwise well 
taken, be held to be timeously made, if lodged with 
the Clerk of Court and intimated to the respondent 
at any time during the appellant's imprisonment, or 
within ten days from the date of his liberation ; but 
this enactment is declared not to apply to any 
appeal against a sentence of imprisonment, " imless 
" the imprisonment under such sentence commenced 
" within ten days after the same was pronounced,"* 
as in such cases the imprisonment forms no impedi- 
ment to appealing. It may be a question whether 

^ Ktwkmda ▼. Stewart, May 3, 1866, 5 Irv. 245. 

» IbieL, p. 247. 

* 38 and 39 Vict., cap. 62, sec. 11. 

^ This exclndes from the proviaions of the clause cases vhere ten days or 
more are allowed for payment, or for execution by poindings &c. before 
sentence of imprisonment is ordained to be enforced. 
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-^ppKAL this clause does not, in regard to the cases to which 
G^'ii., it applies, do away with the necessity of allowing 
CAP. 4j. fifteen days between service and the meeting of the 
Court. On the one hand, the words " such appeal 
*' shall be held to be timeously made " are wide 
enough to cover everything relating to the time of 
lodging; and besides it maybe said that imprisonment 
. may not only run beyond the ten days but within the 
fifteen days. On the other hand, if these words are 
to be held to repeal the provision as to fifteen days, 
there is no security for the respondent being sum- 
moned, on sufiicient, or, indeed, on any indticice. 
The question has not yet arisen for decision, but it 
seems to be the safer view that fifteen days must 
still be allowed between service and the meeting of 
the Circuit Court, when the appeal is to that Court. 
Caution. — The bond of caution must be lodged 
at the same time as the appeal 

III. — Procedure before the Circuit Court. 

On the Court being fenced the Circuit Clerk of 
Justiciary calls upon parties having appeals to lodge 
them in his hands ; the appeals and all necessary 
productions should then be lodged. The Court 
must have before them proper evidence that the 
decree or judgment complained of has been pix)- 
nounced. In criminal cases the sentence is written 
on the principal complaint, which must therefore be 
produced. In small debt cases the principal sum- 
mons or complaint, with the decree annexed, as 
directed by section 13, and in the form provided in 
Schedule A of the Small Debt Act, ^ or a certified 
copy thereof, or the book of causes kept in terms of 
section 17, should be produced. 

In Boaster v. Kennedy^ an appeal under 1 Vict, 
cap. 41, was dismissed by Lords Deas and Neaves, 
on the ground that there was no evidence of the 

1 See 1 Vict., cap. 41, sec. 13, and Schedule A. 
> Perth, Sept 11, 1861, 4 Iry. 84. 
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decree having been pronounced. It was pleaded Appeal 

• UNDER iJO 

for the appellant that the book of causes kept in geo. u., 
terms of section 17 was the best evidence of the ^^^' ^^• 
decree, and that as the Sheriff-Clerk, in whose ^^^re'^the 
hands it was, was, quoad that process, clerk of the ciicuit 
Court of appeal also, the decree was in manibus 
curice. The Court did not decide whether the copy 
decree in the book was equivalent to the decree, 
but held that " there was no evidence before the 
" Court that any such decree had been pronounced, 
" as the Court were asked to review."^ 

In a later case, where the book of causes was 
lodged in the hands of the Circuit Clerk, the Court 
(Lords Neaves and Jerviswoode) held that the 
decree contained in the book was the best evidence 
that could be produced, it being the only thing 
authenticated by the SheriflF.^ 

If no appearance is made for the appellant the 
respondent lodges a minute craving protestation 
and dismissal of the appeal, with expenses. 

Appeals are usually heard at the conclusion of 
the criminal trials ; but if two Judges are present 
it is not unusual, if they are not sitting simulta- 
neously trying criminal causes, for one of them to 
dispose of the appeals. 

Where the appellant has been sentenced to a 
term of imprisonment and liberated on caution, he 
must appear personally in Court on the day or days 
fixed for the hearing and disposal of his appeal 
under the penalty of being held to have abandoned 
it. 3 In such cases the appellant should be present 
at the meeting of the Court, and remain within 
reach till his case is disposed of. 

The following are the provisions of the Jurisdic- 
tion Act as to procedure and disposal of the 
appeal : — 

" And thereupon the Judge or Judges at such Circuit Court 

* Per Lord Deas, 4 Irv. 85. 

• Sinclair v. Bosa, Glasgow, April 25, 1863, 4 Irv. 39a 
» 38 and 39 Vict., cap. 62, sec. 10. 
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Appeal shall and may pi-oceed to cognosce, hear, and determine any such 
UNDER 20 appeal or complaint, by the like rules of law and justice as the 
'io * Court of Session or Court of Justiciary respectively may now 
ItoZr^ '^'^^ and determine in suspensions of the interlocutors, decrees, 
before the sentences or judgments of such inferior Courts ; but the said Cir- 
Circuit cuit Court shall proceed therein in a summary way ; and in case 
Court. they shall find the reasons of any such appeal not to be relevant, 
or not instructed, or shall determine against the party so com- 
plaining or appealing, the said Judge or Judges shall condemn the 
appellant or complainer in such costs as the Court shall think 
proper to be paid to the other party, not exceeding the real costs 
bona fide expended by such party ; and the decree, sentence, or 
judgment of such Circuit Court, in any of the cases aforesaid, shall 
be final." 

As to the hearing and disposal of the appeal the 
same rules are observed in criminal causes as those 
in force in suspensions or advocations, which have 
already been fully explained.^ Civil causes are 
heard and disposed of in accordance with the rules 
of civil procedure, but in the most summary manner. 
Summary disposal of the cause is of the essence of 
this mode of review ; it is better that a rough 
and ready mode of decision should be adopted 
than that further expense and delay should be in- 
curred in cases which are unable to bear them. At 
the same time it often unfortunately happens that 
points of great importance as to the construction of 
penal statutes, or procedure in the inferior Courts, 
arise for decision in trifling appeals. A single Judge, 
or even two Judges, may well hesitate to decide 
such points without consultation with their brethren. 
Moreover, the Circuit Court is not a very favourable 
place for deciding intricate points of law ; there is 
always more or less hurry during the hearing, not 
much time for avizandum^ owing to the lateness of 
the sittings, and often a dearth of the necessary 
books of reference. Add to this that the papers 
are sometimes placed in the hands of counsel when 
they are engaged in the conduct of criminal trials 
with the result that there is a risk of the case being 
imperfectly argued. 

^ Supra^ pp. 168 and 177. 
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4 

To provide for this it is enacted by section appeal 

Q7 UNDER 20 

**• ^ — Geo. n., 

CAP. 43. 
" Provided always, and it is hereby enacted by the authority p j 

aforesaid, that in case such Circuit Ciourt shall, in cognoscing or i^efore the 
proceeding upon such appeal, find any difficulty to arise, that by Circuit 
means thereof such Circuit Court cannot proceed to the determina- Court, 
tion of the same consistently with justice and the nature of the 
case ; in any such case, and not otherwise, it shall and may be 
lawfiol to and for such Circuit Court to certify such appeal, together 
with the reasons of such difficulty, and the proceedings thereupon 
had before such Circuit Court, to the Court of Session or Court of 
Justiciary respectively, which Courts are hereby respectively autho- 
rised and required to proceed in and detennine the same." 

This provision is often taken advantage of. The 
Judge or Judges pronounce an interlocutor in 
which, in respect of the importance of the questions 
raised, they certify the case, if it is a criminal one, 
to the High Court of Justiciary, to meet on a day 
named, and appoint the parties to be prepared to 
discuss the appeal at that sederunt, or at such other 
time as may then be fixed by the High Court. This 
interlocutor is written on the principal appeal, and 
signed by the Judge or Judges.* If the case is a 
civil case, it is certified in the same way to one of 
the Divisions of the Court of Session. 

Strictly speaking, '^ the reasons of such difficulty" 
should be stated in the interlocutor. But the 
course usually followed is that, on the case being 
called before the High Court, the Judge who certi- 
fied the case, or the senior Judge if there were two, 
states orally to the Court the nature of the case and 
the reasons of certification.* 

^ Lords N and J. 

Circuit Court of JuatvAaryy 
PeHh, IWi AprU 187a 
Act 0, for Appellant — Alt. D, for Eespondent. 
In respect of the j^^eneral importance of the questions raised in this ap- 
peal, and that it is expedient that the same should be authoritative^ 
settled by a judgment of the High Court, Certify this case to the High 
Court of Justiciary, to meet on Monday, the 24th day of May next ; and 
appoint the parties to be prepared to discuss the same at that sederunt, or 
at such other times as may tnen be fixed by the said Court 

[Siffnecn N 
C B 
« fFhatman v. Ogilvie, H. C, June 3, 1854, 1 Inr. 483. 
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uNDBK^20 '^^^ ^^^® ^^ usually heard before a full bench, or 
Geo. II., as many Judges as can attend. 
^^^^' If, on the case coming before the High Court, 
on certm^ they are of opinion that from its nature it will be 
cation, morc fitly dealt with in the civil Court, they remit 
it to one of the Divisions of the Court of Session.^ 
When a civil case had by mistake been certified 
to the High Court instead of to the Court of 
Session, it was remitted to the Second Division of 
the Court of Session for their decision. ^ 

An objection to the competency of an appeal 
cannot be stated for the first time before the High 
Court if it was not stated before the Circuit Court. ^ 
Again, a respondent was held not entitled to plead 
before the High Court a ground of conviction which 
was not pleaded before the Sheriff or the Circuit 
Court, and which did not appear ew facie of the 
complaint and proceedings to be the ground on 
which the Sheriff convicted.'* 

In hearing and disposing of the case, the High 
Court proceed in the same manner as if the case 
had been brought before them for review in the 
first instance.^ 

If the appellant has been liberated on caution, he 
must be personally present at the hearing and dis- 
posal of the case.^ 

In regard to certification, a practical suggestion 
may be made for the consideration of appellants. 
. If the question involved is one of novelty or diffi- 
culty, the more rapid and less expensive course is 
to bring the case at once before the High Court, if 
this be otherwise competent, by advocation or sus- 
pension. If it is really a question of difficulty and 
importance, it runs a great risk of being certified ; 

1 BecUtie V. OeniTnely Feb. 4, 1862, 24 D. 431 ; Burrell and Son v. Foster, 
H. C, Nov. 2, 1868, 1 Coiiper, 103. 

• Cambuslang, tix. Road Trustees v. Graham, H. C, Nov. 24, 1845, 2 
Broun, 550. 

' WTiaiman v. Offilviet stipray p. 243. 

*Macdon<ild v. Gordon, H. C, Nov. 2 and 3, 1868, I Couper, 105. 

^ Supra, p. 177. 

< 38 and 39 Vict., cap. 62, ssc 10. 
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and certification involves not only delay, but a Appeal 
double appearance by counsel and agent, the ex- 1 vict., 
pense of which will probably not be compensated c^- 4i. 
by any expenses which may be awarded. 
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SECTION 11. 
Appeal under 1 Vict., cap. 41, The Small Debt Act, 1837. 

By section 30 of the Act it is declared " that no 
" decree given by any Sheriff in any cause or pro- 
" secution decided under the authority of this Act,* 
" shall be subject to reduction, advocation, suspen- 
sion, or appeal, or any other form of review, or 
stay of execution, other than provided by this 
Act, either on account of any omission, or ir- 
regularity, or informality in the citation or pro- 
ceedings, or on the merits, or on any ground or 
reason whatever." 
The means of review provided by the Act in 
section 31 are limited in more ways than one— ^rst, 
as to the Court of review ; and secondly ^ as to the 
grounds of appeal. 

The Court of review, — Any person conceiving 
himself aggrieved by any decree given in any 
cause or prosecution raised under the authority of 
this Act, may bring the ca3e by appeal before the 
next Circuit Court of Justiciary ; or where there are 
no Circuit Courts {i.e.y in the three Lothians and 
Peeblesshire) before the High Court of Justiciary. 

It is sufficient here to observe that it is incompe- 
tent, unless in exceptional circumstances, which will 

^ These are, " All civil causes and all prosecutions for statutory penalties, 
* ' as well as sdl maritime civil causes and proceedings wherein the debt, de* 
*' mand, or penalty in (question shall not exceed the value of £8, 6s. 8d.'* 
(raised to £1*2 by section 12 of the Sheriff Court Act, 1853), "exclusive of 
'* expenses and fees of extract." — 1 Vict., cap. 41, sec 2. As to remitting 
cases from the ordinary to the Small Debt Roll, see sec 4 ; and as to re- 
mittin;; cases of a higher value than £12 to the iSmall Debt Koll, see sec. 
23 of the Act of 1853. As to whether suits for statutory penalties are still 
competent under the Small Debt Act, see supra^ pp. 107 and 108. 
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Appeal \yQ afterwards explained, to bring before the High 

1 v^iCT., Court of Justiciary, in the first instance, by ad- 

CAP. 41. vocation, suspension, or appeal, any case which 

could be appealed to the Circuit Court under this 

clause. 

Mode of Appeal, — The appeal is to be taken in 
the manner and by and under the rules, limitations, 
conditions, and restrictions contained in the Juris- 
dictions Act, " except in so far as altered by this 
" Act." Passing over in the meantime the grounds 
of appeal, it is provided that no sist or stay of the 
process and decree, and no certificate of appeal 
shall be issued by the Sheriff-Clerk, except upon 
" consignation of the whole sum, if any, decerned for 
'' by the decree and expenses, if any, and security 
" found for the whole expenses which may be 
" found due under the appeal." 

In other respects the rules already explained as 
to taking and entering, and lodging and serving an 
appeal, and as to finding caution and lodging the 
bond under the Jurisdictions Act, apply to cases 
imder this Act. 

The grounds of appeal competent — The object of 
this and similar clauses which restrict the grounds 
of appeal, is to render the judgment of the inferior 
Judge final, in so far as this is possible consistently 
with preventing injustice and oppression, or a gross 
disregard or abuse of statutory directions and 
rules of procedure. 

The grounds of appeal, therefore, are intended 
to be exhaustive ; but it will be seen presently that 
being coupled with a limitation of the right of 
appeal as to the Court of review, they do not 
afford a complete protection against all cases of 
oppression and injustice. 

Before describing the grounds of appeal, it may 
be convenient to note shortly some of the grounds 
on which appeal is not competent. 

Review on the merits is expressly excluded, and 
this renders incompetent any inquiry into the facts, 
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although the result in law may have been affected appeal 
by the facts proved.^ i^vicr.. 

Review is also expressly excluded on the ground cap. 4i. 
of any omission or irregularity or informality in the ^^nda of 
citation or proceedings which the Court shall think appeal. 
did not take place wilfully, or have not prevented ild^^^'^ 
substantial injustice from having been done.^ 

Lastly, review on the law is incompetent, unless 
the objection can be brought under one of the 
grounds of review mentioned in section 31. 

The grounds of appeal are, — 

(1), Corruption or malice and oppression on the 
part of the Sheriff. 

Corruption need not necessarily be moral corrup- 
tion, such as that attributable to bribery, undue 
influence or partiality. It is suflScient if there be 
legal corruption; such as hearing one party and 
refusing to hear the other ; or hearing one party in 
the absence of the other. In arbitration law there 
are numerous instances of decrees-arbitral having 
been reduced on this ground where there was no 
reason to impute bad faith to the arbiter.^ 

The same observation applies to the words 
*' malice and oppression." Personal malice on the 
part of the Sheriff is not required. '' What was done 
'* might be so grossly unjustifiable that the law 
" would hold it equivalent to personal malice."* 
This definition of malice is one well known in 
actions of damages for the illegal use of diligence, 
judicial slander, and other privileged cases. Pro- 
cedure regular in itself, and which in most cases 
would be competent and justifiable, may in excep- 
tional circumstance be unjustifiable and oppres- 
sive; and yet there may be no personal malice 
on the part of the Judge, but only an unthink- 
ing or reckless adherence to routine, where a 
little reflection would have shown that an appUca- 

1 Sec. 30. ' Sec. 30. " Bell on Arbitration, p. 36. 

* Per Lord Deas in PhiUp and Oth^a v. The Forfar Building Investmen 
Company, Sept 16, 1868, 1 Couper, 87. 
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Appeal i[qj^ of the usual rulcs to that particular case would 
iVicT., operate unjustly. Again, a Judge through ignor- 
^' ^^' ance may try and decide a case not competently 
grouDda of before him ; or through slovenliness may neglect 
appeal, qj* violate some of the statutory forms in an 
g}o2^^™*' essential respect. This leads to the observation 
that the grounds of appeal given in this section run 
somewhat into each other. For instance, there 
may be deviations from statutory forms so wilful, 
or so grossly unjust in their character, as to con- 
stitute oppression; or the Sheriff may entertain 
a case so palpably incompetent or beyond Ms juris- 
diction as to bring his acts under that category. 
Accordingly, what in one case is called oppression, 
may in another be regarded as incompetency or 
defect of jurisdiction. 

Nothing is here said of malice and oppression on 
the part of any one except the Sheriff. It is not 
often that malice or oppression on the part of one 
of the litigants can affect the conduct or decision of 
a case, unless the Judge lends himself to the op- 
pressive proceedings. Such cases, however, may 
occur, as, for instance, when the pursuer prevents 
the defender's witnesses from coming forward to 
give evidence ; and if this happens the defender 
can bring his case before the supreme Court by 
suspension, or by appeal imder the Jurisdictions 
Act, notwithstanding the exclusion of review. 

The following cases, which were prosecutions at 
common law, and under various pohce statutes, are 
instances in which convictions or judgments have 
been set aside on the ground of oppression : — 

A person was precognosced and cited to attend 
as a witness at a criminal trial ; on his attending 
he was forthwith put to the bar and tried for the 
offence in regard to which he was precognosced.^ 

A girl of thirteen years of age, against whom a 
warrant for examination on a charge of assault had 

> BUckif V. Pilmer, H. C, Dec. 20, 1848, J. S. 142 ; see also Robertsm v. 
MuK-kuy. H. C, July 21. 1846, Arkley, 114. 
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been granted by the Sheriff, was apprehended at appeal 
eleven p.m., detained all night in the Police OflSce, ?vict., 
without being taken before the Sheriff, and on the c^- *^- 
day following her apprehension was tried summarily ^® nds of 
and convicted.^ ' appeal 

A married woman, a licensed broker in Edin- lil^P^^'*"' 

■« won. 

burgh, was apprehended on a Monday morning, on 
a warrant granted on the Saturday immediately 
preceding. She was immediately tried summarily 
in the Police Court on a charge of reset of theft, 
under the Edinburgh Police Act, 11 and 12 Vict., 
cap. 113, and convicted. The decision in this case 
rested not on the ground that in all cases under the 
Police Act such summary proceedings were illegal, 
but on the serious nature of the charge, reset of 
theft, and the fact that although warrant was 
granted on the Saturday to cite witnesses for both 
parties, the suspender was unable to compel the 
attendance of her witnesses, who required twenty- 
four hours notice, as the warrant was not brought 
to her knowledge.^ 

A refusal of delay in proceedings under the same 
Act was held a good ground of suspension.^ 

A person was charged with a contravention of 
section 209 of the General Police Act, 13 and 14 
Vict, cap. 33. Before his plea was entered he 
applied for delay to enable him to obtain advice, 
and to have an opportunity of examining witnesses. 
This application was refused by the magistrate, and 
no note was taken of the refusal, although the clerk 
was bound to note such refusal, in terms of certain 
rules framed under section 349 of the Act.* The 
grounds of appeal competent under section 33 of 
that Act are the same as those in section 31 of the 
Small Debt Act. 

1 Crawford v. Blair, H. C, Nov. 17, 1856, 2 Irv. 511. 

* Graham v. LintoUy H. C, Nov. 24, 1856, 2 Irv. 5.58. See also Cogan or 
Devany v. Anderson., H. C, Dec. 16, 1854, I Irv. 588. 

^O'Brien and Others v. Linton, H. C, Feb. 21, 1857, 2 Irv. 603; and 
Orr V. M'CaUwn, H. C, June 25, 1855, 2 Irv. 183. 
Mahon v. Morton, H. C, Feb. 6, 1856, 2 Irv. 383. 
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Appeal j^ Gray V. M^GUl} a child of eight years of age 
1 Vict., was apprehended, placed at the bar of the Police 
CAP. 41. Court, and tried summarily on a charge of theft 
^undgof ^^der the Glasgow Police Act, 6 and 7 Vict, cap. 
appeal 99, and convicted, without any communication being 
q)0ppre8. made to the child's father or friends, or any oppor- 
tunity given of obtaining legal assistance, or ad- 
ducing evidence. Notwithstanding a clause (section 
282) providing for appeal to Circuit, the proceed- 
ings were held to be so illegal and oppressive as to 
make suspension by the High Court competent. 

In Jamieson and others v. Mackay^ a convic- 
tion obtained against young boys under the Gene- 
ral Police Acts, 13 and 14 Vict., cap. 33, and 19 
and 20 Vict, cap. 103, in somewhat similar cir- 
cumstances, was quashed in respect of the oppres- 
sive nature of the proceedings. Lord Deas made 
the following remarks,^ which are instructive, as 
showing that an oppressive use may be made of 
procedure in itself regular and competent in some 
cases : — " There are here two grounds of sus- 
" pension — incompetency and oppression. I agree 
*' that in certain circumstances there is no absolute 
'' incompetency in proceeding summarily as was 
'^ here done. I think the statute gives the power 
" with a view to certain exigencies, but not with a 
" view to the power being exercised in all cases. 
*' It is a power to dispense with the usual delibera- 

" tion and forms of procedure If the 

" dispensing power, for as such I regard it, is acted 
*' on without its being necessary to act on it, great 
'' care must be taken that there are no grounds for 
*' suspecting injustice in the result, otherwise the 
*' proceedings may be set aside on the ground of 
*' oppression." 
nai^devu- (^)> Such dcviatious, in point of form, from the 
tiona in statutory euactmcuts as the Court shall think took 

point of 

^^"*- » H. C. Feb. 27, 1858, 3 Inr. 29. 

3 H. C, Nov. 24, 1862, 4 Irv. 246. 
» 4 Irv. 250. 
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place wilfully, or have prevented substantial justice appeal 
from having been done. i vict., 

This is an important and salutary limitation, and cap. 41. 
one which has saved many a judgment where the '"^® ^^^ ^^ 
proceedings have been irregular, but not productive ^^. 
of injustice. (2)Ma- 

The following cases serve to illustrate the appli- ^i^oM in 
cation of this provision : — point of 

Section 3 of the Act enacts that causes are to 
proceed upon summons or complaint in the form of 
schedule (A). In schedule (A) the pursuer is directed 
" to insert the origin of debt or ground of action." 
Where in an action of damages the origin of debt or 
the ground of action was not set forth, but the account 
producedbore to be for goods sold, an appeal was sus- 
tained on the ground that the true ground of action 
and the account were inconsistent, and that it was 
material that the ground of action should be stated.^ 

On the other hand, where the summons did not 
state the grounds of action, but referred to them as 
contained in a statement annexed. Lord Deas dis- 
missed the appeal, holding that this informality, if 
such it was, had not prevented the appellant receiv- 
ing substantial justice.*^ 

It is not per se a relevant groimd of appeal that 
the summons simply refers to an account annexed. 
See Mowat v. Marline, H. C, 20th June 1856, 2 Irv. 
435 ; and Aitken v. Learmonth, Stirling, 27th April 
1855, 2 Irv. 156, to the same effect. 

Section 11 of the Act provides that where a 
defender intends to plead any counter account or 
claim, he must serve a copy on the pursuer, " other- 
*' wise the same shall not be heard or allowed to be 
" pleaded, except with the pursuer's consent." In 
Weatherstone v. Gourlapy^ the Sheriff gave effect to 

^ Glasgow and South- Western Railway Company v. Wilson, Glasgow, May 
5, 1855, 2 Irv. 162. That case was regarded as not a sound decision in 
Sturrock v. Antony 6 Irv. 236, by Lords Neaves and Ardmillan, on the 
ground that the Judges somehow went into the merits of the case, which 
was not competent. 

' Orange v. Mackemiey Glasgow, Sept. 28, 1866, 5 Irv. 324. 

* Jedburgh, April 13, 1860, 3 Irv. 589. 



252 THE CIRCUIT COURT AS A COURT OF REVIEW. 

Appeal ^ counter claim which was admitted, but in regard to 
1 Vict., which HO notice had been served. An appeal against 
CAP. 41. ^jjig judgment was dismissed by Lord Ardmillan, 
S^app^L w^^ l^^ld that justice had been done, and that the 
(2) Mate- deviation from the statute was not material. 
"^ 5^«- . The Sheriff*, in an action for the amount of busi- 
p^nHf^^ness accounts, decerned against the defender for 
form. the amount "subject to taxation" on 9th July. 
The Auditor's report, which was dated 15th July, 
was neither seen nor approved of by the Sheriff, 
but the pursuer in the action, who was Sheriff-clerk- 
depute, issued an extract decree in his own favour 
for the taxed amount and expenses, dated 9th July. 
In an appeal it was pleaded, founding on section 13 
of the Act, that the remit should have preceded 
the Sheriff's judgment, and that he was bound to 
find in specific terms the precise amount of the sum 
decerned for (Schedule No. 7). It was held that 
there had been a wilful departure from the pro- 
visions of the Act ; the appeal was sustained, and 
the Comt remitted to the Sheriff* " to proceed with 
" the case in accordance with the statute."^ 

Without multiplying instances, the following 
cases may be consulted in which deviations were 
held not to be material '.-^— 

Flowerdew v. Reid, Perth, 30th Sep. 1852, 1 Irv. 
91 ; Sinclair v. Rosa, Glasgow, 25th April 1863, 4 
Irv. 390 ; Scottish North-Eastern Railway Company 
V. Cargill, Dundee, 13th Sep. 1866, 5 Irv. 298; 
liissell and M'Caig v. Buchanan, Glasgow, 4th May 
1871, 2 Couper, 43. 

Some statutory directions as to procedure are of 
so specific and peremptory a nature that neglect of 
or deviation from them is sufficient to render appeal 
competent under such a clause, without inquiring 
whether the neglect or deviation complained of 
was wilful or productive of substantial injustice. 
In Mahon v. Morton, already noted, where there 

' Guthrlt V. M' miliam. Ayr, Sept 23, 1856, 2 Irv. 476. See also McAl- 
lister V. Cowan, 1 Couper, 302, an appeal under 31 and 32 Vict., cap. 123. 
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was a limited right of appeal (13 and 14 Vict., cap. appeal 
33, sec. 369), in the same terms as those in the i^ict. 
Small Debt Act, a refusal by the Magistrate of a cap. 4i. 
motion for delay was not noted by the Clerk, of^ppfai. 
although it was specially directed that this should j2) Mato- 
be done by section 6 of certain rules and regula- rial devia- 
tions framed under the authority of section 349 of ^Xt^f 
the Act, and having the force of statutory enact- ^om 
ments. The Lord Justice-Clerk (Hope) said,^ ^' A 
" proved and notorious corrupt object on the part 
" of the Magistrate, is not what is to be prevented 
" or guarded against by these regulations. I can 
" understand that where no form whatever has 
" been prescribed for conducting such trials, it may 
" be necessary to aver wilful error. But where forms 
" have been prescribed by authority, they must 
" be observed in order to validate the conviction." 
And Lord Cowan said,' ''Our power to judge 
" whether the grounds of refusal were justifiable, or 
'' whether justice did not require delay to be 

granted, is not to be interfered with by the Clerk's 

non-compUance with this regulation. The object 
" of it was to prevent the necessity of that proof 
" we have had to order and now before us." 

(3), Incompetency, including defect of jurisdiction (3) incom- 
of the Sheriff. P^*«^^y- 

More diflSculty is found in defining the precise 
limits of this ground of appeal than those of the 
grounds already mentioned. 

Where the Sheriff* entertains a case plainly 
beyond his jurisdiction, or one which on the face of 
the proceedings is incompetent, there is no 
difficulty. But where he has to decide mixed 
questions of fact and law, or questions of law 
which partly depend upon the facts of the case, it is 
not easy to di'aw the line between those decisions 
which involve such incompetency as to admit of 
appeal, and those which are truly on the merits, or 
deal with such questions of law as it was the inten- 

1 2 Irv. 391. « 2 Irv. 393. 
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Appeal tion of the Statute should be left to the final de- 
1 Vict, cisiou of the Sheriff. 

CAP. 41. Under this head is included not only defect of 
Sapp^ jurisdiction but want of jurisdiction, of whatever 
(3) incom- kiud.^ lu othcF words it is competent to appeal 
petency. on the gTouud of any excess of jurisdiction on the 
part of the Sheriff. Excess of jurisdiction, again, 
may be held to include not only the case of the 
Sheriff exceeding his powers but also the converse, 
namely, his refusing to exercise the jurisdiction 
which he possesses. As Lord Justice-Clerk Inglis 
said in the case of Dick^ " The Sheriff in holding 
" that there is bad service, was in effect holding 
'' that there was no ground for his own jurisdiction 
" as Sheriff. In that respect I think the Sheriff 
" has gone wrong in a matter which does not come 
" here to be set right in a process of review, but 
" which really amounts to an excess of jurisdiction, 
" because it is a great constitutional maxim, ' Judex 
*' ' tenetur impertiri judicium suum' And whenever 
" that rule is not followed by a Judge refusing to 
" exercise his jurisdiction, he is committing an 
" excess of power which is the same in kind as if 
'' he were exercising jurisdiction over a subject- 
*' matter or territory over which he had no 
"jurisdiction." 

This view is confirmed by the consideration that 
it is the presumed intention of the Legislature in 
such clauses to enumerate all competent grounds 
of appeal, and among them a refusal to exercise 
jurisdiction, which is quite as serious an obstacle to 
substantial justice being done as an excess of juris- 
diction in the ordinary sense of the term. If not 
included under this head such cases must fall under 
the head of oppression. The result of any other 
view would be either to give no right of review in 
such cases, or to leave them to be dealt with by 
the High Court under its ordinary powers; thus 

1 Graham v. Mackay, Feb. 25, 1845, 7 D. 615, and 6 BelPs App. 214 
• 3 Irv. 620. 
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making two Courts of review, which is against the appeal 

n 1^1 X ■ UNDER 

scope of the section. i vict. 

The following cases show some of the difficulties ^^^- '*'• 
connected with this ground of appeal : — ^f^pw 

In Buchanan v. Glasgoiv Corporation FFafer (3) incom- 
Works Commissioners} it was pleaded before theP^^^'^^y- 
Sheriff by the defender that the account sued on 
was prescribed ; the Sheriff repelled the plea. The 
defender having appealed, partly on the ground 
that the Sheriff had erred in repelling the plea of 
prescription, the respondent objected that this was 
not a competent ground of appeal. Lord Ardmillan 
sustained the objection, and said, " The plea of 
" prescription was disposed of by the Sheriff. 
'* He may have done so erroneously — I don't say 
** he did — ^but I cannot review his judgment upon 
" it" 

On the other hand, in a case where the plea of 
prescription had also been repelled by the Sheriff, 
an appeal was sustained in respect that; (1) the 
account sued on had ex fade undergone the trien- 
nial prescription ; (2) it was admitted that no writ 
was produced ; (3) the oath of the debtor was not 
taken ; and (4) there was no express admission of 
resting-owing. Lord Neaves gave the following 
reasons for sustaining the appeal.^ " The ground 
" upon which I proceed is not that on which the 
" appellant mainly rested his case, viz., maUce and 
'^ oppression, of which I see no trace, but another 
'' of the statutory grounds of review, viz., incom- 
'^ petency. This account has, on the face of it, 
" undergone the triennial prescription ; and so, 
" imder an Act of Parliament, the only way in 
" which it could be proved was by the debtor's 
" writ or oath. It is conceded that there was 
" neither writ nor oath here, and it is further 
" evident that there was no express admission of 
'' the claim as resting-owing." In commenting on 

1 Glasgow, Sept. 19, 1862, 4 Irv. 225. 

' Murray v. Mackenzie^ Inverness, April 21, 1869, 1 Conper, 247. 
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Appeal the case of Buchauau he saidj* " That case is not 

r^iCT. " quite analogous. The question there was as to 

CAP. 41. ^< the continuity of the account sued for.^ If the 

Grounds u accouut was coutinuous, as the SheriflF held it 

of appeal. , « . •! -i »9 tt 

(3) iDcom- was, then no part of it was prescribed. Here 
petency. the last item is dated in 1855. 

The distinction between the cases seems to be 
that if on the face of the proceedings it is plain 
that the Sheriff has flagrantly disregarded an im- 
portant legal rule like the triennial prescription, 
the incompetency of his proceedings is established 
without the necessity of inquiry. If, on the other 
hand, in order to decide the point of law, the 
Sheriff has had to investigate or consider facts or 
documents which are not properly before the Court 
of appeal, and if the correctness of his judgment 
depends on the view taken of those facts or docu- 
ments, the Court will not in ordinary circumstances 
interfere. 

Thus, where the Sheriff allowed parole proof of a 
verbal agreement and subsequent actings, by which 
it was sought to modify or explain a written dis- 
charge, the Court refused to interfere, the Lord 
Justice-Clerk (Moncreiff) saying,^ " The question 
*' whether parole proof should have been allowed 
'' in the circumstances is one of law, and is pecu- 
" liarly for the determination of the Sheriff. At all 
'^ events this Court cannot review judgments of 
" that class, as they are not within the statutory 
" grounds of appeal. If the Sheriff declined to 
" allow a proof to the defender, while he allowed it 
" to the pursuers, that would have been a different 
" and a more serious matter ; but this appeal is 
. ^' not taken on that ground." 

But where the account annexed to a small debt 
summons showed no ground in law for the action, 
an appeal from a judgment against the defender 

1 1 Couper, 248. 

' This does not appear from the report, 4 Irv. 225. 

» HaXr V. NicoreTnutees, Glasgow, 4th May 1871, 2 Couper, 40. 
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was sustained, Lords Ardmillan and N eaves hold- appeal 
ing that "The Circuit Court could certainly notv^CT.^c. 
" enter into the merits of a small debt case ; but if 4i. 
" the account annexed was so defective as this, the ^"^^^s 
" whole proceedings before the Sheriff had been (3) incom. 
''incompetent, and the Circuit Court must have P^^^^^cy- 
'* power to give redress."^ 

Sometimes the objection of "incompetency," 
when examined, is found to be truly an objection 
on the merits, and so not a good ground of appeal. 
See Aitken v. Learmonth, Stirling, April 27, 1855, 
2 Irv. 156 ; Pater son v. Mackayy Glasgow, Sept. 27, 
1872, 2 Couper, 327; Mosson v. Brash, Glasgow, 
Sept. 27, 1872, 2 Couper, 325. 

Disposal of tlie Case by the Circuit Court. — The 
appeal is heard and determined in open Court, and 
in other respects the procedure is substantially the 
same as in appeals under the Jurisdictions Act. 
There is an important provision to the effect that it 
shall be competent to the Court, instead of finally 
setting aside the judgment, to correct " such devia- 
" tion in point of form " — ^that is, such deviations 
as they shall think took place wilfully, or have pre- 
vented substantial justice from having been done — or 
to remit the cause to the Sheriff with instructions for 
a rehearing generally. In the case of Murray v. 
Mackenzie^ just mentioned, a remit was made to 
the Sheriff to proceed with the cause, having regard 
to the provisions of the Act 1579, cap. 83. In 
Guthriev. M^ William^ the same course was followed. 
It is also declared that " it shall not be compe- 
tent to produce or found upon any document as 
evidence on the merits of the original cause 
" which was not produced before the Sheriff when 
'' the case was heard, and to which his signature 
" or initials have not been then affixed, which he is 
'' only to do if required, nor to found upon nor 

^ Scottish I^orth'Sastem Mcuhoay Company y. Matthewi, Dundee, 25tlL 
April 1866, 5 Iir. 237. 
' 1 Conper, 247, per Lord Neayea. 
» Ayr, Sept 23, 1866, 2 Irr. 476. 
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abfral " refer to the testimony of any witness not exa- 
v^CT.? c. '' mined before the SheriflF, and whose name is not 
41. ^f written by him when the case is heard upon the 

record copy of the summons, which he is to do 
when specially required to that eflfect."^ 
This also is a salutary provision, and one strictly 
adhered to. It is of great importance that con- 
flicting statements should not be made to the 
Court of review as to what documents were pro- 
duced or witnesses examined in the inferior Court. 
Under this clause the Court have only to look at 
the documents and the record copy of the summons 
to see whether the documents in question were 
produced or the witnesses examined in the Court 
below. If the documents are not signed or ini- 
tialed by the Sheriff, or if the witnesses' names are 
not written on the smnmons, the Court are bound 
to proceed on the footing that they were not pro- 
duced or examined, unless it is specifically averred 
that the Sheriff was asked to initial or note them, 
and refused to do so. The words are peremptory 
— " it shall not be competent to produce "... 
" nor to found upon, nor refer to," &c. 

How far the Jurisdiction of the Court of Justiciary 
is privative. — ^In cases brought under the Act the 
jurisdiction of the Court of Justiciary is privative, 
and that of the Court of Session is excluded. — 
Graham v. Mackay^ 7 D., and 6 Bell's App. Cases, 
214 ; Miller v. Henderson, 12 D. 656. 

But where the proceedings have been so irregu- 
lar and outwith the statute as to be fundamentally^ 
null and illegal, there is authority for holding that 
the rule applicable to all such cases appUes, vi2. 
that the power of the supreme Court to interfere 
revives, that Court being, in criminal cases, the High 
Court of Justiciary, and, in civil, the Court of Ses- 
sion. Now, in civil cases the jurisdiction of the 
Court of Justiciary is wholly dependent on the 
statute, and it may fairly be said that, where the 

1 Sec. 31. 



APPEAL UNDER 1 VICT. CAP. 41. 259 

proceedings are outwith the statute the Court of appeal 
Justiciary has no jurisdiction, or at least that the v^^*4 
jurisdiction of the Court of Session is no longer 4i. 
excluded. But then it is said that section 31 provides ^^jj ^f^^" 
for review not only in cases brought properly under Court of 
the Act, but also in respect of ''incompetency, in-^^®*^" 
"eluding defect of jurisdiction;" thus shewing 
that it was intended that the jurisdiction of the 
Court of Justiciary should be exclusive. This is a 
formidable answer where the objection is "incom- 
" petency or defect of jurisdiction." But there are 
cases which do not faU under the enumerated 
grounds of appeal ; as where the proceedings are 
radically illegal and null, and where there is 
nothing to review, in the proper sense of the word. 
In such cases the Court of Justiciary are given no 
jurisdiction ; and if that of the Court of Session 
were excluded, there would be no redress. If the 
Court of Justiciary has jurisdiction, it may fairly be 
contended that the Court of Session has none ; 
but if the Court of Justiciary has not jurisdiction, 
the supreme Court in civil matters must be open. 
The difficulty is to say where " incompetency " 
ends and ''nullity" begins. 

This subject is more fully treated in Chapter VI., 
infra. It is sufficient at present to note some cases 
in which the jurisdiction of the Court of Session 
was sustained, notwithstanding sections 30 and 31. 

In Murchie v. Fairbaim, May 22, 1863, 1 
Macph. 800, reduction of a small debt decree was 
held competent {diss. Lord Deas) where it was 
alleged that the decree had been altered by the 
Sheriff-clerk several days after extract, so as to 
cover a larger sum than that decerned for by the 
Sheriff, and which it originally bore. The majority 
regarded the document as a nulUty, and not as a 
decree of the Sheriff pronounced under the Act.^ 

In Manson v. Smith, Feb. 8, 1871, 9 Macph. 

1 This decision was to some extent rested on the fact that the vitiation 
occurred post causajn. 
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Appkal 492, a suspension in the Bill Chamber was enter- 

5^.^c. tained where it was objected that the SheriflF-clerk- 

41- depute signed in his ofiScial capacity a small debt 

summons which was raised at his instance as an 

individual. Lord Benholme dissented. 

In Shiell v. Mossman, Nov. 7, 1871, 10 Macph. 
58, the competency of a suspension in the Bill 
Chamber was sustained, in respect of irregular pro- 
ceedings following upon a small debt decree. 



SECTION III. 



Appeals to the Ciecuit Court of Justiciary under 

OTHER Acts op Parliament. 

In many penal statutes there is given a right of 
appeal to the next Circuit Court of Justiciary for 
the district ; but as the mode of appeal thus given 
is almost invariably either that provided by the 
Jurisdictions Act, incoi'porated at length or by 
reference, or modified, as in the Small Debt Act, 
it is unnecessary here to do more than refer to the 
two preceding sections of this chapter. 

At the same time, it must be remarked that 
sometimes procedure is enjoined which is not 
identical with that by the Jurisdictions Act, on the 
one hand, or the Small Debt Act on the other ; 
and this makes it indispensable to examine each 
statute carefully.* 

The following may be taken as examples of such 
appeal clauses. 

Section 4 of 34 and 35 Vict, cap. 32 (Criminal 
Law Amendment Act), runs thus : — 

'<In Scotland it shall be competent to any person to appeal 
against anj order or conviction under this Act to the next Cuxniit 

^ See 25 and 26 Vict , cap. 35, aec. 33. 
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Court of Justiciary, or where there are no Circuit Courts to the Appeals 
High Court of Justiciary at Edinburgh, in the manner prescribed under 
by, and under the rules, limitations, conditions, and restrictions g^^^j^, 
contained in the Act passed in the twentieth year of the reign of 
His Majesty King George the Second, chapter forty-three, in re- 
gard to appeals to Circuit Courts in matters criminal, as the same 
may be altered or amended by any Acts of Parliament for the 
time being in force.^ 

" All offences under this Act shall be prosecuted by the Procu- 
rator-Fiscal of the County." 

Here the provisions of the Jurisdictions Act are 
incorporated by. reference per aversionem. 

The appeal clauses of the Glasgow Police Act, 
1866, 29 and 30 Vict., cap. cclxxiii, are as 
follows :■ — 

Sec. 131. — " No warrant granted by the Magistrate or cita- 
tion made in pursuance of the provisions of this Act, and no 
charge or -complaint, and no proceeding or trial before the Magis- 
trate, and no order or sentence of the Magistrate thereon, or the 
extract thereof, shall be quashed or vacated for any misnomer or 
informality, or be subject to suspension, reduction, advocation, or 
appeal, or to any other form of review or stay of execution, unless 
in manner oud on some one or more of the grounds hereinafter 
mentioned." 

Sec. 132. — " Any person who feels aggrieved by any order or 
sentence of the Magistrate may, within fourteen days after its date, 
appeal to the Court of Justiciary at the next Circuit Court to be 
held at Glasgow, in the manner and under the rules, limitations, 
and conditions contained in an Act passed in the twentieth year 
of the reign of His Majesty King George the Second, chapter 
forty-thi-ee, *for taking away and abolishing Heritable Jurisdictions 
in Scotland,' on the ground of corruption, malice, or oppression on 
the part of the Magistrate, wilful deviations in point of form from 
the statutory enactments, incompetency, or defect of jurisdiction, 
but on no other groimd.'' 

Sec. 133. — '* Such appeal shall not operate as a suspension or 
stay of execution of any order or sentence of the Magistrate re- 
quiring the payment of any penalty, unless on consignment 
thereof in the hands of the Treasurer, nor of any order or sentence 
of the Magistrate awarding imprisonment, unless on sufficient 
caution to the satisfaction of the Magistrate for the appearance of 
the person appealing at such time and place as he shall direct, and 
that without prejudice, in either case, to the caution or security 

^ For iiLBtanca, -see. 11 of the Summary Prosecntions Appeals Act» 1875, 
makes an alteration as to the time of taking an appeal in certain cases. 
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Appeals required by the said Act for taking away and abolishing Heritable 
UNDKB Jurisdictions in Scotland." 

OTHER 

Statutes. 

The last example which need be given is from 25 
and 26 Vict, cap. 35 (The Public Houses (Scotland) 
Act Amendment Act), the appeal clauses of which 
differ slightly from those last quoted, and do not 
incorporate by reference the provisions of 20 Geo. 
II., cap. 43 : — 

Sec. 33. — " It shall be competent to any person conceiving him- 
self aggrieved by any warrant, sentence, order, decree, judgment, or 
decision, made or given by any Sheriff, Justice, or Justices of the 
Peace, or Magistrate, in any cause, prosecution, or complaint, raised 
under the authority of the recited Acts, or of this Act, for breach 
of certificate, or for tiufficking in spirits or other excisable liquors 
without a certificate, to bring the case by appeal before the next 
Circuit Court of Justiciary, or where there are no Circuit Courts 
before the High Court of Justiciary at Edinbui^h, in the manner, 
and by and under the rules, limitations, conditions, and restrictions 
which shall from time to time be prescribed by the said High 
Court of Justiciary : Provided always that such appeal shall be 
competent only when founded on the ground of corruption, or 
malice and oppression on the part of the Sheriff, Justice or 
Justices of the Peace, or Magistrate, as the case may be, or on such 
deviations in point of form from the statutory enactments as the 
Court shall think have prevented substantial justice from having 
been done: Provided also that such appeals shall be heard and 
determined in open Court, and that it shall be competent to the 
Court to correct such deviation in point of form : Provided further, 
that notice ia writing of such appeal shall be given to the opposite 
party, and to the Clerk of the Court pronouncing such warrant, 
sentence, order, decree, judgment, or decision, within eight days 
of the date thereof, and that no appeal shall be received or enter- 
tained unless the party appealing shall, along with his appeal, 
deposit with the Clerk of the Circuit Court or of the High Court 
of Justiciary, as the case may be, a certificate under the hand of 
the Sheriff-clerk, Town Clerk, or Clerk of the Peace, or Clerk to 
the Magistrates, as tlie case may be, that he has made consignation 
in the hands of such clerk of the whole sum and expenses, if any, 
decerned for by the warrant, sentence, order, decree, judgment, or 
decision appealed from, and unless he shall have found sufficient 
security for the whole expenses which may be incurred and found 
due under the appeal : Provided always that nothing herein con- 
tained shall be held to exclude or interfere with the right of appeal 
to Quarter Sessions, which at present exists, provided the appel- 
lant shall forthwith deposit with the Clerk .of the Peace the 
amount of penalty and costs awarded against him." 
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Sec. 34. — " No warrant, sentence, order, decree, judgment or Appeals 
decision made or given by any Quarter Sessions, Sheriff, Justice under 
or Justices of the Peace, or Magistrate, in any cause, prosecution, g^*^^"^ 
or complaint, or in any other matter under the authority of the 
said recited Acts, or of this Act, shall be subject to reduction, 
advocation, suspension, or appeal, or any other form of review, or 
stay of execution, on any ground, or for any reason whatever, 
other than by this Act provided." 

The following statutes are a few out of many 
containing such appeal clauses : — 

13 Geo. III., cap. 54, sees. 11-13 — Game Act. 

5 and 6 Will. IV., cap. 63, sec. 38— Weights and 
Measures Act. 

20 and 21 Vict, cap. 148, sec. 96— Tweed 
Fisheries Act. 

25 and 26 Vict., cap. 97, sec. 28 — Salmon 
Fisheries (Scotland) Act. 

25 and 26 Vict., cap. 101, sec. 430— Police 
Improvement Act.^ 

The right of appeal to the Circuit Court is usually 
coupled with a declaration that no other mode of 
review shall be competent. As to how far such 
clauses exclude the jurisdiction of the High Court 
of Justiciary, see Chapter VI. infra. 

^ Quoted p. 47, supra. 



CHAPTER V. 

Application by Petition to the High Court of 
Justiciary in Extraordinary Circumstances. 

In addition to its powers of review, the High Court 
of Justiciary, as the supreme Court in criminal 
matters, has, in respect of its nobile ojlcium, the 
power of interfering in extraordinary circumstances, 
for the purpose of preventing injustice or oppres- 
sion, although there may not be any judgment, 
conviction, or warrant brought under review. 
Numerous instances of the exercise of this power 
are to be found in the Books and in the Records 
of the Court of Justiciary ; but the limits of this 
work will not admit of an examination of the older 
cases. The following comparatively recent cases 
will serve as illustrations : — 

Petition for recal of sentence of outlawry and 
relief from j>enalty in bond of caution. — In the 
case of Marion Lindsay or Webster y and Othei^s, 
H. C, Nov. 29, 1858, 3 Irv. 285, a petition was 
presented by the widow and cautioner of one 
Alexander Webster, against whom sentence of 
outlawry had been pronounced at the Circuit 
Court of Glasgow in April 1856, praying that the 
said sentence should be recalled, and that the 
cautioner should be relieved from the penalty in 
his bond, on the ground that Webster was dead 
at the time when sentence was pronounced. The 
petition was not opposed by the Crown, and the 
Court pronounced the following interlocutor : — 

" 29/A Noveniber 1858. — The Lords Commissioners of Jus- 
ticiary having heard counsel for the petitioners, and considered 
the petition and productions made therewith, together with the 
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letter of the Crown Agent, also produced, stating that no opposi- Appuca- 
tion would be made on the part of the Lord Advocate, Kecal the ""^n bt 
sentence of outlawry mentioned in the petition, pronounced against ^^i^^ 
the deceased Alexander Webster on the 29th day of April 1856 : high 
Declare the moveable goods and gear of the said deceased freed Coust of 
from the escheat of the Crown, and free and relieve the petitioner, J^sti- 
Thomas Barclay, from the penalty contained in the bond granted ^^^^^^^• 
by hiTTi for the appearance of the said Alexander Webster." 

Again, in the case of Michael Hinchyy H. C, 
July 18 and 20, 1864, 4 Irv. 559, a petition was 
presented by Michael Hinchy for recal of a sen- 
tence of outlawry pronounced against him at Perth 
Circuit Court in May 1864. The petitioner, who 
had again been apprehended, alleged that he had 
failed to appear at the Circuit Court in consequence 
of illness, and that, in order to enable him to pre- 
pare for his defence, it was necessary that the 
sentence of fugitation and outlawry should be re- 
called. The Crown opposed this application on 
the ground that the statements in the petition 
were untrue, and that it was believed that, if re- 
poned, the petitioner would oflfer bail and abscond. 
Notwithstanding the opposition of the Crown, 
the Coiut, "in the whole circumstances of the 
" case," reponed the petitioner against the sentence 
of outlawry. 

Although sentence of fugitation or outlawry is 
not competent in inferior Courts, the above pre- 
cedents may be of use in cases in which bonds of 
caution have been forfeited in similar circumstances. 
In such cases, either the accused or his cautioner 
may apply to the Court by petition. 

Petition for interim liberation pending appeal. — 
On 30th May 1867 John Pirrie was convicted before 
the Justices of the Peace in Petty Sessions, upon a 
complaint which charged a contravention of 13 and 
14 Vict, cap. 92 (Prevention of Cruelty to Animals 
(Scotland) Act), and sentenced to six weeks imprison- 
ment. Pirrie appealed against this sentence to the 
next Quarter Sessions for the County of Edinburgh, 
and, pending appeal, presented a petition to the 
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applica- High Court of Justiciary, praying for interim libe- 
PrrmoN ration. The Court, notwithstanding a doubt as to 
TO THE the competency of the petitioner's appeal to Quarter 
Court of Scssions, granted the prayer of the petition, under 
jusn- certain reservations inserted in the interlocutor. 
The Lord-Justice Clerk (Inglis) said:* "I have 
" great difficulty as to the competency of the appli- 
cation. Perhaps it will be sufficient for the 
justice of the case to find that ^ prima fade case 
'' has been made out. Suppose the appeal is found 
'' competent by the Justices in Quarter Sessions, 
'' and the judgment of the Justices in Petty Ses- 
sions is reversed, the petitioner would have 
served out his sentence, which would ultimately 
" have been found illegal. Although the procedure 
'' in the petition may not be quite regular, I think 
" that the necessity of the case may warrant the 
Court in relieving the petitioner by granting 
interim liberation, the question as to the com- 
petency of the appeal being always reserved to 
*' be discussed when the case comes before the 
'' Quarter Sessions." 

The Court pronounced the following inter- 
locutor : — 

''The Lord Justice -Clerk and Lords Commissioners of Jus- 
ticiary having considered this petition, and heard counsel hinc 
iiuley the Procurator-Fiscal not opposing, and without prejudice to 
any objection that may be stated to the competency of the appeal 
to the Quarter Sessions against the judgment of the Justices, and 
in the circumstances set forth in the application, Grant warrant for 
the interim liberation of the petitioner on his finding caution in the 
Justice of Peace Court Books of Edinburgh to the extent of j£10 
sterling, that he shall return to prison, and undergo the unexpired 
|)eriod of the imprisonment under the sentence, in the event of his 
H])peal to the Quarter Sessions being dismissed or disallowed. '' ^ 

In this case the application for liberation was 
considered and granted by a quorum of the Coiu't. 
But it is believed that there have been cases in 

» Pirrle v. /.m/. H. C, June 8, 1867, 5 Irv. 433. 
• I hid. , p. 436. 
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which interim liberation pending appeal has been applica- 
granted by a single Judge. It may have beenp^^oN 
observed that, while under sec. 36 of 20 Geo. IV., ^^the 
cap. 43, the finding of caution is a necessary condi- court of 
tion of a well taken appeal, nothing is said as to ^l^^ 
liberation of the prisoner pending appeal. In 
practice, the appellant, if in prison, is liberated on 
finding caution ; but cases have occurred under 
statutes containing appeal clauses similar to those 
in 20 Geo. II., cap. 43, in which the Magistrate 
has refused to grant interim liberation, doubting his 
power to do so in the absence of express statutory 
authority. It is thought that where there is a right 
of appeal. subject to finding caution or making con- 
signation, there must be an implied right to obtain 
interim liberation in the absence of statutory di- 
rection on the matter.* And if so, it would entail 
hardship on an appellant to postpone consideration 
of his petition until a quorum of the Court could be 
called together. Before this could be done the 
term of imprisonment might have expired. But a 
good deal will depend upon the circumstances of 
the case. If the hardship complained of arises 
simply from the inferior Judge declining to exercise 
powers which he undoubtedly possesses, a single 
Judge might competently interfere ; while it might 
be otherwise if the difficulty arose from want of 
statutory direction or power, which really pre- 
vented the inferior Judge from granting the redress 
sought. 

Petition for Liberation pending Trial. — In the 
case of William Tat/lor Keith, H. C, June 4, 1875, 
3 Couper, 113, an appeal to the nobile offidum of 
the Court was made, which raised the important 
question whether the Court have the power of 

' See sec. 3, subdivisions I and 6, of The Summary ProBecations Appeals 
Act, 1875, and notes 8 and 15 to sec. 3. The terms of these subdivisions 
raise a curious question as to whether the appellant is entitled to imme- 
diate liberation on caution or consignation, and if not, whether it is oompe* 
tent to apply to the High C^ourt for interhn liberation before the case is 
lodged ill the superior Court. 
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Applioa- authorising the liberation of a prisoner on account 
p^™k of delay in bringing him to trial, when he is unable 
TO THE through poverty to force on his trial, under the Act 
Court OF 1701, Cap. 6. The circuHistances were these : — The 
jrsn- petitioner was committed for trial on 29th Septem- 
ber 1874 ; he was indicted for the Glasgow Winter 
Circuit of that year, but an objection to the rele- 
vancy of one of the charges having been sustained, 
the diet was deserted pro loco et tempore. He was 
again indicted for the Spring Circuit held in April 
1875, but the diet was not called, although counsel 
for the panel moved that this should be done ; the 
Court declining to interfere with the discretion of 
the public prosecutor. Being still in custody, and 
no new libel having been raised, the petitioner, on 
17th May, presented a petition for liberation to the 
High Court of Justiciary, setting forth the delay 
which had occurred, and stating that on 29th 
January 1875 he had made the Crown authorities 
aware that he had caused letters of intimation to 
be expede under the Act 1701, cap. 6 ; but that his 
poverty prevented him getting delivery of the said 
letters, so as to make formal intimation to the Lord 
Advocate, unless the Crown relieved him of the 
usual revenue duty of 17s. 6d. exigible thereon, and 
that his request had been refused. 

It was argued for the petitioner that " the Crown 
" authorities were made aware that he had obtained 
" the usual letters of intimation on 29th January 
*' 1875, and that he was unable to pay either the 
" government duty or the expense of formal inti- 
" mation by a messenger-at-arms. They ought 
'' therefore either to have relieved him of the duty, 
" or to have agreed to hold him in the same situa- 
^' tion as if the letters had been formally intimated. 
" This of itself is sufficient to entitle the petitioner 
" to have the wairant of commitment of 23d 
'* December 1874 recalled, and liberation granted 
'' under his present petition. The Court were in 
'' use to grant liberation on cause shown before the 
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" passing of the Act 1701 (Hume, vol. ii., pp. 265, appltca- 
" 6, 7). They have still that power, and the pre- PCTmoN 
" sent, under all the circumstances, is a case of t? ™b 
" oppression in which the power ought to be court op 
" exercised." J^^- 

For the Crown an explanation was given of the 
causes that led to delay in bringing the peti- 
tioner to trial ; and further, it was contended that 
the Act 1701, cap. 6, alone regulates the discharg- 
ing of warrants of apprehension and commitment, 
and that the Court could not hold that there was 
here intimation to the Lord Advocate under that 
Act. It was stated, however, by the Solicitor- 
General that a new indictment would forthwith be 
served on the petitioner. 

In respect of this assurance the prayer of the 
petition was refused ; but the Court expressed an 
opinion that where there was no sufficient cause for 
delay in bringing a prisoner to trial, they had the 
power, and that it would be their duty, in the 
absence of sufficient explanation on the part of the 
prosecutor, to grant liberation pending, but not as a 
bar to, trial. 

Petition to compel Public Prosecutor to grant his 
Concourse to a Private Prosecution at the Petitioner's 
instance; or otherwise, should he refuse, to grant 
leave to the Petitioner to prosecute at his own instance 
without the Public Prosecutor's concurrence. — ^This 
interesting question was considered by the High 
Court of Justiciary in the case of Angus Mackin- 
tosh, H. C, Nov. 4, 1873, 2 Couper, 367. The 
Court were of opinion that in that particular case 
the prayer of the petition should be refused ; but 
the majority expressed an opinion that they had 
the power, should a suitable occasion arise, to grant 
the relief sought. 

Lord Ardmillan said,* " I do not entertain any 
doubt, and I rather think your Lordships are of 
the same opinion, that if a case were made out 

* 2 Couper, 374. 
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applica- « showing that the Lord Advocate ought to have 

TION BY 1 1 * \ * 1 **i 

potition given his concourse, and was capnciously, wrong- 
hioh" ' ^%* ^r oppressively withholding it, this Court 
Court op " could iuteipose. Such a case may be supposed 
cdS\. '' ^^ argument. It is scarcely conceivable in fact. 
'^ But if it should occur it would be a wrong, and 
it would not be without remedy. I think that 
we have the authority of Sir George Mackenzie, 
" and the recent authority of certain very valuable 
*' and weighty observations made by the Judges in 
" the attempted prosecution of Hare after Burke's 
" trial, to sustain the proposition that we could 
" give redress by permitting, in the particular circum- 
" stances of such an exceptional case, the prosecu- 
" tion to proceed at the instance of the private 
*' prosecutor without the concourse of Her Majesty's 
" advocate. But it must be obvious to all that 
" nothing but very grave and extraordinary circum- 
" stances could possibly warrant the Court to take 
" such a proceeding." 

The Lord Justice-Clerk said * — " It is not, I think, 

" in the power of the public prosecutor at all times 

'* both to refuse himself to prosecute, and refuse his 

" concourse to the private prosecutor capriciously, 

'' oppressively, or unreasonably, and so prevent all 

" prosecution at the instance of a private party. 

'* There is a remedy should such a case occur, 

although fortunately for this country it has very 

rarely been required. . . . I incline to the opinion, 

as I said formerly, that we have power either to 

permit the private prosecutor, on good cause 

shown, to proceed without concourse, or to ordain 

the pubUc prosecutor to grant his concourse. I 

'^ think either course competent, and I find that in 

'' his second volume, p. 126, Baron Hume lays 

" down the law substantially in that way. ... If, 

then, the petitioner here had shown the Court 

good ground upon which to exercise this power, 

or to lead us to suppose that the Lord Advocate 

> 2 Couper, 378. 
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" had acted otherwise than with reasonable discre- 
" tion in the special circumstances of this case, we 
'* could have taken whichever step we considered 
" most proper." 

Lord Neaves* doubted the power of the Court 
to compel the Lord Advocate to concur, and also 
their power to grant criminal letters to a private 
party to prosecute without the Lord Advocate's 
concurrence. 

Such a case is not likely to occur often, but it 
serves to show the extent of the powers possessed 
by the High Court of Justiciary. 

* 2 Conper, 375. 



CHAPTER VI. 

On Objections to the Jurisdiction of the Court 
OF Justiciary, and on the Finality of Con- 
victions AND Judgments of inferior Courts. 

In civil causes the jurisdiction of the Court of 
Justiciary is limited by the statutes which confer 
it. On the other hand, in criminal matters the 
jurisdiction of the Court of Justiciary cannot, in one 
sense, be excluded. It can always afford redress 
against irregularities or abuse of statutory powers, 
notwithstanding the most express declaration that 
review shall not be competent. In a wider 
sense, the Court of Justiciary is said not to have 
jurisdiction, when review is entirely or partially 
excluded by the statute, and that either expressly, 
or by necessary implication ; although, perhaps, to 
speak correctly, it should be said, not that juris- 
diction is excluded, but rather that convictions and 
judgments pronounced under such statutes are made 
final, and suspension, advocation, or appeal incom- 
petent. 

On the head of want of jurisdiction, the follow- 
ing are the objections most frequently urged against 
the competency of processes of review : — 

1. That the Jurisdiction quoad lieview is civil. 

Previously to the passing of the Summary Pro- 
cedure Act, the only way in which to &x. the 
Court of review, in the event of its not being 
specified by the special statute, was to ascertain 
whether the proceedings in question were of a 
criminal nature or not. This was often by no 
means an easy matter. In considering the 28th 
section of the Summary Procedure Act, some illus- 
trations have already been given of the perplexing 
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questions which firequently arose previously to that objec- 
Act, in regard to the limits of civil and criminal ^uTismc- 
jurisdiction, in consequence of there being no de- tion. &c. 
cisive and accepted test, capable of being applied to {^^^^^jg 
all causes, by which to fix the Court of review, civu. 
Tests there were, but unfortunately too many ; 
and while many penal statutes contained provisions 
which tended to give the proceedings under them 
a criminal aspect, they had often just as many 
which could be plausibly appealed to in support of 
the contention that the jurisdiction was civil. One 
hackneyed subject of discussion was whether the 
subject-matter of the prosecution was malum in se 
or malum prohibitum ; and if the latter, whether 
the nature of the procedure directed, and of the 
punishment which could competently be imposed, 
gave a criminal complexion to offences not in them- 
selves of a criminal nature. Some Judges solved 
the question by considering whether the proceed- 
ings were ad civHein effectum or in vindictam pub- 
licam. But one is disposed to sympathise with 
Lord Deas in the perplexity which he experienced 
in applying this test. In Blaii' v. Mitchell he said : ^ 
'^ Of one thing I am very clear, that the question 
" whether this is to be held a civil or a criminal 
" proceeding cannot be determined by any abstract 
" definition of a criminal. It has been suggested 
" that everything is a criminal offence which is 
*' made punishable by statute, with a view to deter 
*' others from committing the like offence. I 
" cannot concur in that view. It would make 
*' criminal all those innumerable acts which are 
*' declared in police statutes, local and general, 
" to be offences subjecting parties to "^ penalties. 
'' Many of these acts do not even require to be 
" committed by the party who is held to be the 
" offender, and against whom the complaint is 
" directed. . . . The question. What is to be held 
*' civil or criminal under any particular statute, can 

1 4 Irv. 551. 
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Objet. " only be solved by looking carefully at the words 
JurSdtc- " ^f ^^^ statute itself and considering what the 
TioN, Ac. " Legislatiu-e really intended. When I come to do 
thl^^ . " that with this statute, I find the question very 
civil " perplexing. There are many things prohibited 
" in the statute which it is diflficult to suppose the 
" Legislature could have intended to make criminal 
" offences. Take, for instance, the having in one's 
'' possession foul or unseasonable salmon. It is 
" not necessary to constitute this offence that there 
" should be any guilty knowledge on the part of the 
*' individual. It may be his misfortune, and not his 
" fault, that his fishmonger or his servants have 
" allowed foul salmon to be used at his table. 
" Nevertheless he may be subjected in the penalty. 
But is he to be branded as guilty of a crime or 
criminal offence ? I am not prepared to come to 
" that conclusion. At the same time, I admit that 
" there is such perplexity in regard to the forms of 
" procedure directed by the Act, as to make it 
" almost impossible to form a satisfactory opinion, 
" whether the proceedings are meant to be civil or 
" criminal." 

The subject is well illustrated by some important 
discussions and decisions upon the question whether 
in certain statutory prosecutions the respondent 
was competent or compellable as a witness for or 
against himself — this depending upon whether the 
proceedings were criminal in the sense of the Evi- 
dence Act, 16 and 17 Vict, cap. 20, sec. 3. 
Cases held Pcrhaps the most exhaustive statement of the 
ciiminaL ^ests usually applied is to be foimd in Lord Ivory's 
opinion in Stevenson v. Scott, Jedburgh, September 
8, 1854, 1 Irv. 603. The question in that case was 
whether in a prosecution under 11 Geo. IV., cap. 
54 (The Tweed Fishery Act), it was competent to 
examine the accused party who tendered himself as 
a witness. It was objected by the prosecutor that 
it was incompetent to examine the accused in respect 
that the prosecution was a criminal proceeding in 
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the sense of the Evidence Act, 16 and 17 Vict., cap. objbc- 
20, sec. 3. The Sheriff repelled the objection, and j^^^Ufo. 
the accused was examined as a witness, and there- "on, &c 
after assoilzied. The Procurator-Fiscal appealed ^^^'^^ i^ 
to the Circuit Court. civn 

It may be explained that the 51st sec. of the 
Tweed Fishery Act provides for the prosecution of 
offences, the recovery and application of penalties, 
and the imprisonment of offenders, failing payment 
or recovery. The following are its provisions as to 
imprisonment : — 

" And in case sufficient distress or distresses shall not be found, 
or such penalty or penalties and costs shall not be paid, then it 
shall be lawful for any such Magistrate or Magistrates, and he and 
they is and are hereby respectively authorised, empowered, and 
required, for the first offence, to commit every such offender or 
offenders, to such gaol or house of correction as aforesaid, for any 
time not exceeding two months, or less than one month ; for the 
second offence, any time not exceeding four months, or less tlian 
two months ; and for the third and every other offence, for any 
time not exceeding six months, nor less than three months, or 
until such offender or offenders shall have paid such penalty or 
penalties, forfeiture or forfeitures, and all costs and charges attend- 
ing such proceedings as aforesaid, to be ascertained by such Magis- 
trate or Magistrates, or shall otherwise be discharged in due course 
of law." 

Lord Ivory held the prosecution to be a criminal 
proceeding within the fair meaning of 16 and 17 
Vict, cap. 20, and in respect thereof found it was 
incompetent to receive the evidence of the accused 
as a witness in the cause, either for or against him- 
self. In his opinion his Lordship gave six reasons 
for his judgment ; no apology is required for quot- 
ing some of them in full, as they have been fre- 
quently referred to with approval, as containing an 
exhaustive enumeration of the tests usually relied 
on as indicating that the proceedings were criminal. 

" 1.1 The proceeding itself is one undoubtedly not ad civilem 
effectum but in vindictam pMicomhy and its end and object not the 
constitution and enforcement of a mere debt, but conviction as for 
an offence and sentence in modum pcence. It is true, as observed 

* 1 Trv. 610. 
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Objkc- for the respondent, that the offence lay in the commission more of 
T10N8 TO a mcUirni prohibitttm than of a malum in Be, But what the law 
TioN^'c ' ^®^^*J^^ to be an offence, there must, in genere, as implying a de- 
(l) That' ^^^^ ^^^ infringement of the law, be criminality in committing, 
the case is Accordingly, had the statutory punishment been imprisonment, or 
civil. a corporeal pain instead of a pecuniary penalty — ^itself, however, in 

certain cases, convertible into a limited imprisonment— there could 
have been no room for doubt. 

'^ II. The form of proceeding as directed by the statute, or, in 
other words, the machinery for arriving at conviction and punish- 
ment, in like manner, savours throughout of criminal, and not of 
civil process. For example, the prosecution is to be at the 
instance of the public prosecutor or other corresponding official ; 
the tribunal alternatively the Court of the Sheriff or Justices of 
Peace, but both, as the context shows, in the capacity of Magis- 
trates; and Justices especially having no ordinary civil juris- 
diction extending to the matter. Then the course of proceeding 
may be ' in a summary way,' and by ' warrant for bringing the 
parties complained of immediately before the Magistrate.' The 
determination and judgment is to have the form of conviction, and 
not of decree ; and payment of the penalty in one, at least, of its 
shapes, is to be enforced by committal for a teim specitied * to the 
common jaol or house of correction.' 

''III. The mode of proof, which in this (as in many other 
statutes of analogous operation) is specifically pointed out, and 
provided for in the statute itself, seems by necessary implication 
to exclude the competency of resorting to the accused as a witness. 
Conviction is to proceed (1) *on proof on oath by one or more 
credible witnesses,' Le, witnesses other than the party ; (2) On 
confession of the offence, t.e., voluntary confession of the party as 
distinguished from extraneous witnesses in the form of judicial 
admission, examination, or otherwise, and not under the com- 
pulsitor of any oath, whether as witness or accused. Had the 
Legislature intended by the recent enactment to alter or overturn 
the mode of proof thus so precisely laid down in the whole of that 
numerous class of statutes by which the present and other similar 
offences are originated, and under which they have hitherto been 
dealt with, it is thought this must have been done, not inferen- 
tially, but by positive words. If so, in the absence of all express 
directions, it is thought that the proof in such statutory cases 
must continue to be that specifically introduced along with the 
offences to which it was made applicable in the different statutes 
themselves. 

'<iy. In connection with this view, it is most important to 
keep in mind, that it cannot be allowed to the accused in such 
cases to come forward as a witness on his own behalf without in 
principle introducing, as its counterpart, a corresponding right in 
the public prosecutor to adduce him as a witness against himself. 
But that would be a veiy strong conclusion to arrive at on mere 
implication or inference, and it certainly is a course hitherto 



THE COURT OF JUSTICIARY, ETC. 277 

. wholly unknown in practice. The answer seems still to be as good Objbc- 
as ever, that in such matters no one is bound to criminate himself, ^ons to 
But if, as the respondent contends, neither the offence nor pro- mJ!^^* a'^ ' 
ceeding partake of a criminal character, both being, according to ' ' 
him, wholly of a civil description, this answer could no longer be {.j^^ ^^^^ jg 
made." civil 

This decision was followed by the unanimous 
judgment of the whole Court, ^ in Bruce v. Linton, 
Dec. 13, 1861, 24 D. 184, where the same question 
arose under 9 Geo. IV., cap. 58, and 16 and 17 
Vict., cap. 67. In that case the suspender, on con- 
viction, was sentenced to pay a fine of £30, and in 
default of payment to imprisonment for four months. 
To this conviction the suspender urged various ob- 
jections, one of which was that the Magistrate had 
improperly rejected his, the suspender's, evidence. 
The reasons given in support of this objection show 
how much could be said by an ingenious pleader in 
support of the view that the prosecution was a civil 
proceeding :- — 

'* As to the objection that the Magistrate had improperly rejected 
the evidence of the suspender, that question depended upon whether 
the proceeding was a < criminal proceeding,' in the sense of the 
Evidence Act, 16 Vict., cap. 20. The Act of 9 Geo. IV., c. 58, 
provided certain rules for granting certificates to publicans, and 
gave power to any member of the community to prosecute for a 
breach of such certificates ; the power was not given to the Procu- 
rator-Fiscal, and the enforcement of the Act was made no part of 
public justice. Besides, by that Act, the summoning or citation 
of the party complained against was required, and this was incon- 
sistent witii a criminal proceeding. By the 30th section of the 
above Act any person might * sue for and recover ' the penalty. 
This was not the language appropriate to criminal proceeding. 
The act of selling spirits in itself was not illegal. It was merely 
malum prohibitum. The ofience, therefore, was not criminal, and 
possessed none of the characteristics observable in criminal pro- 
ceedings. The penalty was truly of the nature of a civil debt. 
Under the Act of Geo. IV. the party could not be imprisoned 
imtil he had failed to pay the penalty, and a certain time was 
allowed him to do so. llie imprisonment was therefore not a 
punishment, but a means of enforcing payment. The alteration 
introduced by the 16 and 17 Vict, did not affect the character of 

^ Lord Dcas was absent. 
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Objec- the prooeediDg. The imprisonment might be put an end to at 
TioNs TO any time by paying the penalty. No donbt the Justices might 
^^^^^^^' now grant warrant to apprehend, instead of citation, as required in 
.. * the former Act ; but thLs was not intended to change the character 

the case is ^^ ^^® proceedings. The case of Syme y. Murray established (1), 
civiL that in all matters truly criminal a public prosecutor was neces- 

sary ; (2), that prosecutions for money penalties imposed by 
statute were not of a criminal nature, but were in the same situa^- 
tion as other debts where no provision was made for their recovery. 
Another test, showing that the proceedings were civil and not 
dominal, was, that under the statutes the presence of the party 
complained against was not indispensable, and he might be con- 
victed in absence. Moreover, if the procedure were of a criminal 
, nature, it would have been incompetent for the Court of Session to 

} review it. It had been repeatedly decided both in ^his Court and 

in the High Court of Justiciary, that where the matter of offence 
was the violation of a statutory regulation, it was not a nuUum in 
se, but only malum prohibitumy and that review of a sentence in 
such cases was not competent in the Court of Justiciary." * 

But these arguments did not prevail. Lord 
Ardmillan said : ^ 

« It is difficult to obtain a satisfactory criterion for ascertaining 
whether statutory proceedings, such as the present, are of a civil 
or a criminal character. 

'^ The old distinction between commutative and distributive 
justice — the first being ad civilem effectum for enforcejcaent of 
right, or reparation of wrong, between man and man, and the 
seeond being in vindictam publicum, in modum pceruB, for repres- 
sioi} and punishment of offences — is, to my mind, important, and 
not to be lost sight of. Our best definitions of crime are quite 
consistent therewith. Baron Hume, in the first chapter of his 
great work on Crimes, says : ' I shall take that term (cirime) in its 
ordinary acceptation, and shall consider every act as a crime for 
which our practice has appointed the offender to make some satis- 
faction to the public, besides repairing, where that is possible, the 
injury sustained by the individual. It is obvious that, in exact- 
ing any such atonement, the law always supposes that the de- 
linquent has infringed, in some respect, those duties which he 
owes to the community. He has set a dangerous example of 
violence, dishonesty, falsehood, indecency, irreligion, or he has 
trespassed with respect to some of those other articles of whole- 
some discipline or wise economy which affect the public welfare, 
and are matters of general concernment.' 

" The phraseology of the statute 16 and 17 Vict, points to the 
same result ; for such terms as ' guilty,' * offence,' and * conviction ' 

» Suspenders Arguments, 24 I), pp. ISS, 1S9. » 24 D. 192. 
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— such a quality or aggravation of the offence as previous convic- Objec- 
tion — and such a sentence or punishment for the offence as im- tions to 
prisonment in the prison of Edinburgh in default of immediate f™?^ A^f ' 
payment of a penalty, — all indicate, to my mind, the nature and /iv ^ j.' 
character of the offence and of the proceedings ; and all point to ^i^^ ^^q £g 
the conclusion that these are criminal. civil. 

" I am -quite satisfied with the reasoning of Lord Ivory in the 
case of Stevenson v. Scott (Dec. 8, 1854, 1 Irv. 603), of Lord 
Kinloch in the present case, and of the Lord Chief Baron and 
Baron Parke in the case of The Attorney General v. Radloff 
(Law Joum., N. S., 23 Excheq., p. 240) ; and I do not think 
that with reference to the Evidence Act there is any conflicting 
authority. 

*• This prosecution is, in my opinion, a proceeding in vindictam 
ptiblicam for punishment of ' an offence punishable on summary 
conviction.' Therefore it is * a criminal proceeding within the 
meaniDg of the Evidence Act ; ' and if so, ^e defender or accused 
party cannot be competent or compeUable to give evidence as a 
witness. 

" This appears to me to be the sound construction of the statute, 
and to be, at the same time, in accordance with the principles or 
theory on which criminal procedure is distinguishable from civil 
procedure in our law." 

The case of lilaii* v, Mitchell, H. C, July 9, 
1864, 4 Irv. 545, which was decided immediately 
before the passing of the Summary Procedure Act, 
is to the same effect. 

Without going into details, the following are caaes held 
some of the cases in which the proceedings were ^ivii. 
held to be of a civil character : — 

Campbell v. Younff, Feb. 24, 1835, 13 S. 535, 
under The Hawkers Act ; Dunlop v. Hart, June 20, 
1835, 13 S. 1173; Macdonald v. Gray, H. C, Feb. 17, 
1844, 2 Broun, 107, under 6 Geo. IV., cap. 80, sec. 
183 ; SomerviUe v. Hemman, H. C, June 1, 1844, 2 
Broun, 220, under 5 and 6 Vict., cap. 107, sees. 19 and 
21; PhUlips v. Steel, Jan. 12, 1847, 9 D. 318, under 9 
Geo. IV., cap. 58; Campbell y.Stratheam, H. C, Nov. 
22, 1847, Arkley, 386, under 1 and 2 Will. IV., cap. 
43 ; Duncan v. Greig, H. C, Feb. 7, 1848, Arkley, 
421 ; Addison v. Stevenson, H. C, July 22, 1848, 
Arkley, 505 ; Caldwell v. Baker, Jan. 15, 1850, 18 
D. 315 ; HUl v. Dym^ck, Nov. 18, 1856, 19 D. 47 ; 
Gardner v. Porter, Nov. 17, 1856, 2 Irv. 522; 
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Objec- Crichton v. Grant, Feb. 15, 1859, 21 D. 488 ; Mac- 
JuRilmc- drnioM V. Young, H. C, Jan. 20, 1862, 4 Irv. 154, 
TioN. &a under 23 and 24 Vict, cap. 151. 
the^eii ^^ ^^ h^^e been observed, from some of the 
civil. cases above described, that one test strongly relied 
Definition on as indicating that proceedings were criminal, 
of the was that impnsonment, either immediate, or m 
Pro^^J^ default of payment or performance, was authorised 
Act. 1S64, by the statute ; not for enforcement of the penalty 
ihnUsof ^^ order, but in moduni poence being for a fixed 
civil aiid period, at the expiry of which the respondent was 
jTiSdi^ entitled to Uberation, although the penalty should 
tion. not have been paid, or the order should not have been 
performed. This is the test adopted in the 28th 
section of the Summary Procedure Act, it being 
provided that 

"In all proceedings, by way of complaint, instituted in Scot- 
land, in virtue of any such statutes as are hereinbefore mentioned, 
the jurisdiction shaU be deemed and taken to be of a criminal 
nature, where, in pursuance of a conviction or judgment upon 
such cpmplaint, or as part of such conviction or judgment, the 
Court shall be required or shall be authorised to pronounce sen- 
tence of imprisonment against the respondent, or shall be autho- 
rised or required, in case of default of payment or recovery of a 
penalty or expenses, or in case of disobedience to their order, to 
grant warrant for the imprisonment of the respondent for a period 
limited to a certain time, at the expiration of which he shall be 
entitled to liberation ; and in all other proceedings instituted by 
way of complaint under the authority of any Act of Parliament 
the jurisdiction shall be held to be civil." 

[The section will be found on page 108, supra.^ 

The cases to which the dpjinition applies are those 
arising under " Acts of Parliament authorising con- 
" viction for offences, and the recovery of penalties 
" and the enforcement of orders by imprisonment, 
'' upon summary complaint, before Sheriffs, Justices, 
'' and Magistrates in Scotland." It is thus confined 
to proceedings under statutory complaints. 

The sole purpose of the definition is to Jix jurisdic- 
tion — to indicate the Court of Review, — It does not 
in any other respect give a criminal character to the 
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proceedings. If the case is not per se of a criminal objbc- 
nature the proceedings will be regulated by the^uMsmc- 
rules of civil process, except in so far as the statute tion, &c. 
may provide otherwise. The parties may be ^x- j.j^^^'^* j, 
amined as witnesses for or against themselves — this civiL 
is expressly provided ; the concourse of the Procu- 
rator-Fiscal is not required; in a word, the only 
result of the definition is, that the conviction or 
judgment is reviewed by the Court of Justiciary, 
not by the Court of Session. If, for instance, any 
question is raised as to whether it is competent to 
examine a party as a witness, it must still be decided 
by a general examination of the statute, and the 
definition sinks into its former position of being 
simply one of many tests. On the other hand, the 
jurisdiction does not cease to be criminal because 
civil diligence is authorised, in addition to imprison- 
ment, for a fixed period. — Forbes v. Adair, supra, p. 
109. The only point to be ascertained is whether 
it is competent to ordain imprisonment in modum 
pcence, as part or as the whole of the sentence. 

The application of the definition of criminal 
jurisdiction is tested not hy the judgment pro- 
nounced, but by the sentence authorised. — It applies 
wherever '' the Court shall be required, or shall be 
*' authorised to pronounce " such a sentence, even 
although they may not pronounce it ; as where the 
respondent is assoilzied, or where it is competent, 
but not imperative, to pronounce sentence of im- 
prisonment, and where such sentence is not pro- 
nounced; a fortiori where imprisonment is ordained 
in default of payment, the jurisdiction is criminal, 
though the penalty is at once paid. 

In order to ascertain whether such imprisonment 
is competent, the special statute should be carefully 
examined. Sometimes the penalties imposed are 
set forth in one part, and the mode of recovery in 
another ; and it is only by examining the sections 
deaUng with the latter that the matter can be ascer- 
tained. For instance, sec. 20 of the Public Health 



282 OBJECTIONS TO THE JURISDICTION OF 

objm. (Scotland) Act, 1867, 30 and 31 Vict., cap. 101, im- 
Sb7c. poses certain penalties, but the mode of recovery is 
HON, &a not given until sees. 103 et seq. From sees. 103 
the^SlJifl^^^ 105 it appears that in default of payment, im- 
civiL prisonment for a specified period is competent in 
certain cases, which therefore are criminal quoad 
review. Again, there are statutes which authorise 
imprisonment for a specified period in regard to 
some offences, and not in regard to others. Sec. 
22 of the Mines Regulation Act, 23 and 24 Vict., 
cap. 101, imposes certain penalties, ^r^?, in respect 
of " the default of the ovmer or agent " of a pit, 
and secondly, in respect of the neglect or fault of 
" every person other than aforesaid." The punish- 
ments imposed under the first half of the sec. are 
confined to money penalties ; in regard to those set 
forth in the second, imprisonment for any period 
not exceeding three calendar months is declared to 
be competent. Accordingly, cases falling under 
the first half have been dealt with as civil, and 
those under the second half as criminal. — Mar- 
donald v. Young, H. C, Jan. 20, 1862, 4 Irv. 154; 
and Nimmo v. Clark and Wilson, supra, p. 104. In 
the former case. Lord Justice-Clerk (Inglis) said,^ 
''But Ught is thrown on the question by what 
'' follows in the 22d section. The second part of 
*' the section appUes to everybody employed in a 
'' coal or ironstone mine, except the owner, agent, 
" or viewer, and what is said about them is that, 
if they neglect or wilfully violate any of the 
special rules they ' shall, for every such offence, 
' be Uable, upon a sxmunary conviction for the 
'' ' same before two Justices of the Peace, or, in 
" ' Scotland, before the Sheriff having jurisdiction 
' in the county or place where the offence is com- 
* mitted, to a penalty not exceeding £2, or to be 
" ' imprisoned ' for any period not exceeding three 
'' months. The party is to be summarily tried, and, 
" if conviction follow, subjected to a penalty, or 

1 4 Irv. 164. 
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" imprisonment in place of a penalty. That is as ^bj*^. 
" like a punishment following on an ottence as any- jurisdic- 
" thing can be. The first part of the section im- ™^*^ 
" poses a civil forfeiture, the second a punishment, jie caw is 
'' as for a criminal offence." cwu. 

Some statutes impose penalties but give no 
directions as to their recovery. If complaints 
under such statutes are brought under the Sum- 
mary Procedure Act, the appropriate form of con- 
viction is that provided by the first half of sub- 
division (6) of section 18 of that Act, which 
authorises only imprisonment ''until liberated in 
" due course of law," and, accordingly, such cases 
are civil quoad review. — See Murray and Jones, 
supra, p. 99; and Morrison and Black v. Welch, 
supra, p. 100 ; and section 28, note 4, of the Sum- 
mary Procedure Act, p. 110. 

In conclusion on this head, it may be mentioned when the 
that it has been held that, when original jurisdic- origin^*' 
tion in civil cases is by statute conferred upon the junadic- 
Court of Justiciary, that Court has also the power S^ Jt^^ 
of review in such cases. — GUes v. Baxter, H. C. , ^^e^- 
March 15, 1849, J. S. 203, per Lord Justice-Clerk, 
p. 210.' 

2. TTiat Review by the Court of Justiciai^y is excluded 
by the Statute under which the proceedings were 
taken. 

In order to oust the jurisdiction the Court of 
Justiciary, either as a Court of first instance or as 
a Court of review, the exclusion must be either ex- 
press or necessarily implied. The following obser- 
vations by Baron Hume in regard to the jiu'isdiction 
of the Court of Justiciary as a Court of first instance 
are also applicable to its jurisdiction as a Court of 
review. He says, vol. ii., p. 31 : — 

" In point of extent its jurisdiction in the trial of crimes may be 
^ The .Statute was 6 aiul 7 Vict., cap. 68, sec. 19. 
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Objkc- said to be almost universal. AjAJmty it is hardly subject to any 
TioNs TO limitation with respect to the magnitude of the cause of complaint, 
f^Q^^^' an<l IB open alike for the trial of the highest crimes and the more 
(2) That* '^^^^ offences. How mean soever the injury, still, if it amount 
review is to a crime, and be cognisable to the effect of awarding punishment 
excluded, for correction or example, and would be the subject of a proper 
criminal process in any of the inferior Courts, the accusation may 
competently be laid before the Lords of Justiciary. There is no 
rule of limitation here, as in civil matters, — nor would it be easy 
or desirable to contrive one, — ^for confining the trial of the less 
important cases in the first instance to the inferior Courts ; and 
the accused cannot well complain that he is tried by an assize, 
before the highest and purest Judicature of the kingdom, instead of 
some inferior and less enlightened Judge, who might proceed per- 
haps without any such assistance." 

Again, at page 37 of the same volume he says, — 

*' To the exception of proper maritime causes I have only to add 
those few offences whereof the trial has been committed to other 
Courts by the express appointment of the Leg^ature. This seems 
to be the case with the crime of fraudulent bankruptcy, which the 
Act 1696, cap. 5, remits to the cognisance of the Lords of Ses- 
sion ; and perhaps the same is true (though this is not so clear) as 
to that of wrongous imprisonment, which, by the Act 1701, c. 6, 
seems to be reserved for the same Judicature in those instances 
where the complaint is grounded on the new provisions of that 
valuable law, and concludes for the pecuniary amends there 
appointed for the party wronged. 

*' But here I must observe generally that to authorise a con- 
struction so unfavourable to our supreme criminal Judicature, 
which has a natural pretension to take cognisance of all offences, 
either the statute must bear a precise declaration on the subject, 
or the matter and circumstances of the enactment must be such as 
plainly to warrant an inference to that effect ; as, for instance, if a 
statute create a new offence, and make special mention of certain 
Courts as competent to the trial, without alluding to or taking 
notice of any other. But with respect to any crime which is 
already known in the law, and is within the province of the Court 
of Justiciary, they are not despoiled of their jurisdiction, though 
this crime should be made the subject of additional and statutable 
provisions, in which notice is taken of other Judges as competent 
to dispense the law, and without any mention of the Court of 
Justiciary. The effect of such a law is only to bestow a jurisdic- 
tion on those Judges to which they could not otherwise have pre- 
tended, but cumulative always with that of the supreme Court, 
and subject to their review." 

And again, at page 38, — 

" Fuiiiher still, in the construction even of those statutes which 
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cmte new ofienees, and haTe relation on! j to matteis of rerenae, Objbt- 
or the Eke, it wiD not readily, or on slight grounds, or fmr doubt- ^<»*^ "^^ 
fal expfeasiaiis, be pcesomed that the LegtsUture have had a par- TK>y^c^* 
pose of Testing the execution of criminal justice in any <4her #<»i -i^ii^^ 
Court, to the ezcfanian of the supieme. Any amlxguous clause or reriew is 
pluaae vifl nther be construed in faTour of this hig^ tribunal, exdnded. 
which, de/mre and without the aid of statute, has a natural and 
inherent jurisdiction to try for crimes and c^enoes of every sort as 
soon as the law has given than birth.'' ^ 

The law of England on the subject is thus stated 
by Lord ^lansfield in Bex v. Robinson, 2 Burr. 803» 
and in the opinion of the Court in the case of 
Harris, 1791, 2 Leach, 551 : — "Where a statute 
creates a new offence by prohibiting and making 
unkwfhl anything which was lawful before, and 
appoints a specific remedy against such new 
offence by a particular sanction and a particular 
" mode of proceeding, that particular mode of pro- 
" ceeding, and no other, must be pursued ; » but 
" where the offence was antecedently punishable 
" by a common law proceeding, and the statute 
" prescribes a particular remedy by a summary 
" proceeding, either method may be pursued." 

Accordingly, in those cases in which the juris- where 
diction of the Court of Justiciary has been held to Sj^I^'v 
be excluded, there has been in the penal statute a wtci«d«cL 
clause expressly excluding review, or it has been 
inferred jfrom its terms and provisions that review 
is excluded by necessary implication ; such exclu- 
sion being more readily inferred where the offence 
is of new creation. But such clauses do not pre- 
vent the interference of the supreme Court, if the 
proceedings complained of are not " under the 
'* authority of the Act,*' either in respect of the 
prosecution not being competent under the Act, or 
of material deviations from its provisions. 

By the 14th section of 2 and 3 Will. IV., cap. 68 
(The Day Trespass Act), it is provided that parties 

^ Compare the cases of W\UMm Trotter, Jedburgh, Oct 5, 1842, Bell's 
Notes to Home, 74, and James Cooper, Glasffow, Sept 10, 1842, 1 Broun, 
389, with the case of Robert Howet, Ayr, April 27, 1843, 1 Broun, 640. 

' Quoted in Bex ▼. Mobineon as being the resolution in Castie*9 oase. Cro. 
Jaa (>43. 
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objbc- aggrieved may appeal to the Quarter Sessions on 
ruRismc- t^^® observance of certain conditions therein speci- 
T'ON, Ac. fied; and by section 15 it is provided, "that no 
relw L " conviction in pursuance of this Act, or judgment 
excluded. " given on appeal therefrom, shall be quashed for 
" want of form, or he removed i)y advocation, suspen- 
" Stan or reduction, into any superior Court of law y 
Here the exclusion of review is express ; and pro- 
vided the proceedings have been under the statute, 
the supreme Court cannot interfere. — Porter v. 
Stewart, 11. C, March 22, 1858, 3 Irv. 57. But 
it will be otherwise if the proceedings have been 
outwith the statute, or if there has been a material 
deviation from its requirements. The Court of 
Justiciary, in such a case, will not be called upon 
to review the judgment of the inferior Judge, but 
to quash the proceedings as funditus illegal and 
null. Thus a conviction was quashed where a 
warrant was issued for the apprehension of the 
accused instead of a summons proceeding on sworn 
information as required by the Act : — Smith, H.C., 
July 22, 1848, Arkley, 508; see also Smellie v. 
Lockhart, H. C, June 1, 1844, 2 Broun, 194 ; Mussel 
V. Lanff, H. C, June 1, 1844, 2 Broun, 211 ; Hussell 
V. Sprot and Lang, H. C, Nov. 18, 1844, 2 Broun, 
321 ; Simpson, Dec. 22, 1851, 1 Stuart, 239 ; and 
Earl ofKinnoullY. Tod, H. C, Dec. 15, 1859, 3 Irv. 
501. 

By section 6 of 25 and 26 Vict, cap. 114 (Poach- 
ing Prevention Act, 1862), a right of appeal to 
Quarter Sessions is given, and by section 5 it is 
provided that " no conviction or order made under 
" this Act, or adjudication made on appeal there- 
" from, shall be quashed for want of form, or be . 
" removed by certim^an or otherwise into any of Her 
" Majesty's Superior Courts of Record." In Ander- 
son V. Nicholson, Perth, April 22, 2 Couper, 225, it 
was held that review by the Court of Justiciary was 
excluded, or rather, that the judgment of the 
inferior Court was rendered final by these pro- 
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visions. Lord Cowan said,^ " I am of opinion that ^^^'^^ 
•* this appeal is incompetent, and that in this Court juewdic- 
" we cannot review the decision of the Justices Tifrh^t 
" under an objection that it was contrary to evi- review^is 
" dance. There can be no doubt that the intention excluded. 
'' of the Legislature in passing such a statute as the 
" ' Poaching Prevention Act ' was to give a power 
'' of review ; but they limited the power, and accord- 
" ingly provided for an appeal to the Quarter 
" Sessions only. Some statutes contain express 
" clauses by which jurisdiction is conferred upon 
" the Circuit Court of Justiciary, in terms of which 
" the decisions of Judges in inferior Courts are 
" brought under review of that Court. But there 
is here no such clause; on the contrary, the 
statute declares that there is to be no such review, 
*' and therefore it is incompetent to go into the 
** merits of this case and argue that the evidence 
" adduced did not warrant a conviction." ^ 

To give one more instance, the Statute 9 Geo. 
IV., cap. 58 (Public Houses Act), sees. 25 and 26, 
contains similar provisions as to appeal which have 
been held to exclude review by the Court of Jus- 
ticiary and Court of Session. But it has been also 
held that the jurisdiction of those Courts, as the 
Supreme Courts in criminal and civil cases respec- 
tively, is not excluded by those clauses where the 
proceedings complained of are outwith the statute.' 
By 25 and 26 Vict, cap. 35 (The Public Houses 
Acts (Amendment) Act, 1862), sees. 33 and 34, 
power is given to appeal against the judgment of 
" the Justice or Justices " to the next Circuit Court 
of Justiciary, reserving the existing right of appeal 
to Quarter Sessions. In Purdie v. Mitchell, Glas- 

1 2 Coupcr, 228. 

» The interlocutor pronounced was : — ** Perth, 22d April 1872. — Haying 
** heard counsd for tne parties on the objection to the competency of the 
*' appeal in respect of the statutory finality of the judgment complained of, 
* ' Sustain the oDJection and dismiss the appeal to this Court as incompetent : 
" H*ind the respondents entitled to expenses : Modify the same to four 
" guineas, for which decern against the appellant." 

^ McDonald, June 15, 1844, 6 D. 1161 ; PhUija, Jan. 12, 1847, 9 I). 318. 
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gow, Oct. 6, 1863, 4 Irv. 447, it was held that where 
a party appealed to Quarter Sessions against a con- 
viction by the Justices in Petty Sessions, he could 
not thereafter bring the judgment of the Justices in 
Quarter Sessions under review of the Court of Jus- 
ticiary, although he might have appealed to the 
Circuit Court in the first instance. But see Muck- 
ersie v. M^DougaU, 3 Couper, 54, infra, where the 
High Court remitted to Quarter Sessions to recal 
an interlocutor dismissing an appeal against a con- 
viction by the Justices in Petty Sessions. In that 
case, however, the proceedings in the Court of Quar- 
ter Sessions were regarded as fundamentally illegal. 

It has also been held under the same statute ^ that 
suspension in the Bill Chamber is incompetent. — 
Aitken v. MoUison, Oct. 13, 1863, reported 2 Macph. 
410, note. 

Review map be excluded by necessary implication. 
— ^As where the statute dispenses with a record of 
the evidence, or of objections to the admission or 
rejection of evidence. The superior Court is thus 
deprived of the means of reviewing the inferior 
Judge's judgment on the merits, or on such objec- 
tions ; and it may therefore be inferred that it was 
intended that the inferior Judge's decision on such 
matters should be final. 

The strongest illustration of the exclusion of 
review, by necessary implication, is to be found in 
the Summary Procedure Act, 1864. By section 16 
it is provided, that it shall not be necessary " in 
*' any proceeding under the autho^nty of this Act " to 
record or to preserve a note of the evidence 
adduced; and under section 16 and the relative 
Schedule (I), the only matters which need be noted 
on the record are the respondent's plea, if any, the 
names of the witnesses examined on oath or aflfir- 
mation, and a note of the documentary evidence 
put in.^ No provision is made for recording objec- 
tions to the admission or rejection of evidence, or 



1 25 and 26 Vict, cap. 35. 



' Sapra, pp. 91 and 138. 
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to the relevancy or competency of the charge or objkc- 
proceedings. jurisdic 

Special reference is made to sec. 16, note 1, tion, &c. 
p. 91, supra. The following is, a summary of the^ti^** 
observations there made as to the eflPect of the pro- excluded. 
visions of the Summary Procedure Act on com- 
plaints raised under and in virtue of penal statutes, 
and brought under the Summary Procedure Act : — 

(1), Where the prosecution is at common law, or 
under a statute which does not direct or authorise 
a note of the evidence to be taken, the Judge may 
refuse to preserve a note of the evidence adduced, 
and thus exclude review on the merits. — Gardner v. 
Dymock, H. C, Jan. 9, 1865, 5 Irv. 13. (2), Where 
the special statute expressly directs that a note of 
the evidence shall be preserved, section 16 does not 
take away the right thereby conferred on the parties ; 
the object of the Summary Procedure Act being to re- 
gulate procedure and not to supersede the special Act, 
it must be read in consistency therewith. — Wright 
V. Dewar, H. C, Nov. 27, 1873, and March 9, 1874, 
2 Couper, 504. (3), Again, where the special statute 
provides for an appeal being taken, and directs the 
Sheriflf or Justice to take notes of the evidence 
adduced, if required by either party ^ such Judge is 
not entitled to refuse to do so, if either party asks 
that this should be done. But if neither party 
requires the Judge to take a note of the evidence, 
the right of appeal on the merits will be lost, as, 
indeed, it would be, even if the prosecution were 
not brought under this Act. — Halliday v. Bathgate 
H. C, June 1, 1867, 5 Irv. 382. (4), Where the 
special statute does not authorise or direct a note 
of the evidence to be taken, and review is thus 
excluded, the provisions of section 16 receive 
effect. — Anderson and Holms v. Cooper, H. C, 
March 7, 1868, 1 Couper, 18, and 6 Macph. 560. 

3. That by the statute review is allowed only on 
certain limited grounds, and that the objections 

T 
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Objec- Stated to the jvdgvunt or conviction are not 

JuEisDic. among the grounds on which review is so allowed. 

(3) That Along with this objection it will be convenient to 
appeal ia consider the next, which is, — 

only on 

^^^^^ 4. That another Court of review is fixed hy the 
an<i(4)/to statute; and that if review he competent the case 
c^urt^ should be taken by appeal to the Court of review 

so specified. 

Many of the penal statutes which have been 
already noticed give a right of appeal to the next 
Circuit Court, or where there are no Circuit Courts 
to the High Couit of Justiciary, on certain specified 
grounds, and, quoad ultra, declare review to be 
incompetent. If the objection to the conviction or 
judgment is not one of those stated in the statute, 
review by any Court is altogether excluded. If it 
falls within the grounds stated, the Court of review 
specified in the statute must be resorted to, at least 
in the first instance. Thus, in order to entitle an 
appellant to resort to the Court of review named in 
the statute, he must make out that his objection 
falls within the enumerated grounds. On the other 
hand, in order to enable a party to pass by the 
Court specified and resort to the High Court of 
Justiciary, he must ^how, first, that the objection is 
not within the grounds enumerated; and, 5^wwfi?/y, that 
it is not amongst those as to which review is excluded. 
Or else he must show some urgent reason for not 
having appealed to the Court named in the statute. 

The SmaU Debt Act contains a good example of 
such clauses. It not only specifies the grounds on 
which alone appeal shall be allowed, but in section 
30 it gives some at least of the grounds on which 
review is excluded, these being — (1), Any omission, 
irregularity, or informality in the citation or pro- 
ceedings which is not material, or has not been 
done wilfully; and (2), The merits of the case. 
The grounds of appeal usually allowed are those con- 
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tained in section 31 of the Small Debt Act. Illus- Objbc- 
trations have already been given of cases which ^urwdio- 
have arisen under that section, and special reference tion, &a 
is made to p. 247, et seq. In addition to what is |;!Jp^**g 
there said it is only necessary to say a word or two allowed 
on the ground of appeal in regard to which most ^^^ 
difficulty has been felt, viz., " incompetency, includ- grounds, 
'' ing d^ect of jurisdiction of the Sheriff" i It has i^^^thtr ^ 
been doubted whether these words apply to cases ^o^i^t 
in which the Sheriff or Magistrate entertains and 
adjudicates upon cases in which he has, in point of 
fact, no jurisdiction. But it is impossible to read 
the opinions of the majority of the Judges in the 
Court of Session, and of the Lords in the House of 
Lords, in the case of Graham v. Mackapy 7 D. 515, 
and 6 Bell's Appeals, p. 214, without seeing that 
it was distinctly decided in that case that " defect 
" of jurisdiction" means or may mean and in- 
clude ''want of jurisdiction." There the pursuer 
sought to reduce in the Court of Session a small 
debt decree, on the ground that the Sheriff who 
pronounced it had no jurisdiction. The defender 
objected to the competency of the reduction that it 
was excluded by section 31 of 1 Vict., cap. 41. The 
Lord Ordinary repelled this objection, holding that 
the pursuer's case rested on a total and absolute 
nullity in the proceedings before the Sheriff. '' That 
" the Sheriff, in truth, was not in the sense of the 
'' statute entitled to the character of Judge at all. 
'* His Court was not forum competens. The cause 
was not a cause within the authority of the 
statute."^ The Lord Ordinary's judgment was 
reversed by the Inner House, Lord Mackenzie 
dissenting. The Lord President said, " The words 
" of the Act expressly include defect of jurisdiction 
" as one of the grounds of appeal to the Justiciary, 
'' I read the words defect of jurisdiction as meaning 
want of jurisdiction."^ Lord FuUerton again says, 

» See p. 253, tu^yra. • 7 D. p. 517. • Ihid. p. 620. 
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Objec- " In one sense it may be said that a decision by the 
juRisMc- *' Sheriff having no jurisdiction, and pronounced in 
TioN, &c. " disregard of the proper rales of procedure, is not 
LppI]j*L '* ^ decision within the authority of the Act. But 
allowed '' that is clearly not the sense in which the term is 
^Xi^ *' ^'^ed in the statute, otherwise the limitation of 
grotmda, ^' tlic powcr of rcvicw, cveu on those very grounds, 
another " would be coutradictory and absurd. The mean- 
Court. " ing clearly is, that where a decision is ostensibly 
" and ^eT facie of the record a decision under the 
*' authority of the statute, it shall be reviewable, 
even in the supposed cases — that is, of alleged 
defect of jurisdiction and alleged informality — 
*' only in one specified way."* The House of Lords 
affirmed the judgment of the Inner House on the 
grounds stated by the Lord President and Lord 
FuUerton. 

This being the legal interpretation of the words 
" defect of jurisdiction," a party bringing such a 
icase before the High Court by suspension usually 
endeavours to show that the proceedings com- 
plained of have not truly been taken '' under the 
*' authority of the statute," and that the matter com- 
plained of amounts to fundamental nullity in the 
proceedings. — See, in particular, the cases of Walker* 
v. Laiig^ and Mackenzie v. Lang and Cunningham^ 
In the latter case a suspension was presented to 
the High Court of a conviction of the crime of theft 
pronounced under the Glasgow Police Act, 1866,^ 
the main ground stated being that the Magis- 
trate had behaved oppressively ; that it was incom- 
petent for him to tiy the charge on which the sus- 
pender was convicted, in respect that the property 
which the suspender was alleged to have stolen be- 
longed to him, the Magistrate ; and that thus in 
tiying the case, he acted as Judge in his own cause. 
; It being objected by the respondent that suspen- 

^ 1 7 p. 522. 

• H. C., Nov. 25, 1867, 5 Irv. COG. 
8 H. C, Nov. 9, 1874, 3 Couper, 29. 

* See appeal clauses qiiote<l supra, p. 261. 
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sioii was excluded by sections 131 and 132 of the Ohjjc 
statute, the suspender contended that the matters "f 
complained of constituted an abuse of jurisdiction "on, &c. 
which amounted to fundamental nullity. But in^^J^^*^ 
the course of the ars^ument it became clear that the aiiowea 
suspender's objections fell under one or both of two '^l^ 
of the gi'ounds of appeal named in the statute, grounds, 
Jirst, " defect of jurisdiction," and second, " malice anothtr ^ 
" and oppression on the pait of the Judge," and ^^urt 
that therefore the Circuit Court was the proper 
C'om-t of review. The Court refused the bill as in- 
competent. The grounds of judgment are thus 
succinctly given by Lord Young : — '' I put it to the 
*' suspender's counsel within what category ho 
" brought his grounds of complaint. His reply was 
" that they fell under these two, — first, defect of 
''jurisdiction, and second, malice and oppression 
*' on the part of the Judge. These are, I think, the 
" only categories under which the grounds of com- 
" plaint above stated can come. But when I look 
*' at the Act of Parliament I find that it conteni- 
*' plates the possibility of parties being dissatisfied 
** with the judgments of the Police Court on these 
'' very grounds, and that accordingly it provides a 
" tribunal before which those so dissatisfied may 
'' obtain redress, and says, in most distinct and 
*' emphatic terms, that it shall be incompetent to 
*' resort to any other. Now, that tribunal is not 
" the High Court, but the Circuit Court, of Jus- 
'' ticiary. But then it is argued that there is a 
" distinction between reviewing a judgment and 
*' quashing it as fuiiditus null and void. There 
'' may be cases in which such a distinction can be 
'' drawn. But I see no reason for drawing any 
" such here, except it be that review on the merits 
" being excluded, every case of review must be, in 
'' order to quash the judgment as fanditus null. 
'* But in that sense of the term ' review ' the power 
'* of review is conferred exclusively upon the Cir- 
'' cuit Court of Justiciary, and the question is. Why 
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objbc- " did the complainer not go there ? He has given 

TION8TO ., A- /» X >i 

juRisDic no satisfactory reason. 

TICK, &c. On the other hand, it would appear from the 

ippS^fa case of Muckersie v. M'Dougall,^ which was a case 

Allowed arising under the Public Houses Acts, 9 Geo. IV., 

certa^ cap. 58, scc. 25, and 25 and 26 Vict, cap. 35, sees. 

Sd74)" to ^^' ^^ ^^^ ^*' *^^* ^ " declinature of jurisdiction " 
Mother on the part of the inferior Judge does not fall 
^^^ within the grounds of appeal named in the statutes, 
and that, therefore, the jurisdiction of the High 
Court is not excluded in such a case. There the 
suspender was convicted before the Justices in 
Petty Sessions. She appealed to the next meeting 
of Quarter Sessions, and at the meeting proposed 
to adduce witnesses in support of her appeal — ^no 
record having been kept of the evidence led before 
the Court below. The Justices in Quarter Sessions 
declined to allow the examination of witnesses 
before them, dismissed the appeal, and sustained 
the judgment appealed against. 

The High Court remitted to the Court of Quarter 
Sessions to recal the interlocutor complained of and 
to hear and determine the appeal according to the 
statute. The Lord Justice-Clerk (Moncreiff ) said : — 
*' It has been decided over and over again that if 
" an inferior Court possessing jurisdiction under a 
*' statute either oversteps that jurisdiction or re- 
" fuses to exercise it, however much review may be 
** excluded or limited under the special statute, we, 
'* sitting in the High Court of Justiciary, have 
" power to set matters right. I am also of opinion 
" that the form of suspension is the proper and 
'* recognised form under which such questions 
" should be raised.* 

Having said thus much upon the cases which fall 
within the usual limited grounds of appeal, it will 
be convenient, before describing the grounds on 
which it is competent to apply to the High Court, 

1 H. C, Not. 27 and Dec. 11, 1874, 3 Couper, 54. 

' With tliifl compare the case of Dkk^ quoted p. 2o4, supra. 
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notwithstanding the exclusion of review, to mention objec. 
those cases in which suspensions before the High ^r^mo- 
Court have been refused in respect that, assuming tion, &c. 
the case to be reviewable, it should have been taken ^p^p^*^ 
by appeal to the Circuit Court of Justiciary, or allowed 
other Court of review named in the statute; be-^^^ 
cause, if the proceedings are outwith the statute, a grounds, 
party is entitled to resort to the High Court what- IJSother ^ 
ever may be the terms of the statute excluding Court, 
review, and whether a particular Court of review 
be specified in it or not. Thus the cases in which 
the High Court has interfered, notwithstanding 
clauses excluding review, apply both to heads 3 and 
4 of this chapter. 

If a Court of review is specified in the statute to 
the exclusion of all others, the case must, at least, 
in the first instance, be taken by appeal to that 
Court. The Circuit Court, if that be the one named, 
may ultimately certify the case to the High Court ; 
but the course prescribed must be followed, unless 
the suspender can show that the proceedings com 
plained of are fundamentally null and outwith the 
statute, or that there is some good reason for his 
not having availed himself of the remedy provided. 

The Statute 9 Geo. IV., cap. 39 (Salmon Fisheries 
Act), contains an appeal clause to the effect above 
mentioned.^ In M'Phailw. Campbell,^ M'Phail and 
others were, on 30th Jime 1860, convicted by the 
SheriflT-substitute of offences under the said statute, 
and sentenced to pay a penalty, and failing pay- 
ment to imprisonment for a specified period. After 
the next Circuit Court, which was held in Septem- 
ber, the suspender was apprehended in pursuance 
of this conviction ; and on 10th October 1860 he 
presented a note of suspension to the High Court 
of Justiciary. The respondent objected to the 
competency of this suspension, in respect that the 
suspender should have appealed to the Circuit 
Court. 

i Sec. 9. • H. C, March 18. 1861, 4 \xv. 18. 
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Before deciding this objection the Court ordered 
the suspender to lodge a note of his olrjections to 
the conviction, and after hearing his counsel upon 
them imanimously refused the note. 

The gi'ounds of judgment sufficiently appear from 
the following passages in the opinions of Lords 
Cowan and Ardmillan. Lord Cowan said/ "As 
*' regards the proper ground of review I only wish 
" to say that whatever view I might have taken of 
" them in judgment, I hold this sentence to have 
" become final, and that I cannot now consider 
" them. That it may be open to review for objec- 
" tions that go fundamentally to the validity of the 
'* sentence I do not mean to deny. If there were 
'' a radical defect, or a clear excess of jurisdiction, 
" I do not mean to say that there might not be 
" room for a suspension and liberation. But there 
" is nothing in the grounds of objection which have 
" been stated which can properly fall under that 
" description." 

Lord Ardmillan said,^ " I do not mean to say 
" that the High Court of Justiciary could not inter- 
" fere in the case of a clear nullity appearing ex 
''fade of the proceedings ; or, that if a case of 
'* clear illegality or oppression were shown, the 
" party would be precluded from appealing. But 
'' I say that all the grounds here stated are of such 
" a kind that they should have been stated to the 
*' Circuit, and I can see no good reason why they 
" should not have gone there. I fully concur in 
'' thinking that they are all bad." 

The same course was followed in Walker* v. 
Lang^ which was a bill of advocation and suspen- 
sion of a conviction obtained under the Glasgow 
PoUce Act, 1866, on the ground of misconstruction 
of the statute and want of jurisdiction on the part 
of the Magistrate. From the appeal clauses of that 
statute, quoted stiprUy^ it will be seen that a right 



J 4 Irv. 26. 

3 11. (\, Nov. 26, 1867. 5 Irv. oOO. 
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of appeal to the next Circuit Court is given on cer- 
tain limited grounds, and that review or stay of 
execution in any other form is declared to be in- 
competent. The Court, on consideration of these 
clauses, taken in connection v\rith the objections 
stated to the conviction, refused the bill as incom- 
petent. Lord Cowan said,^ "Under the Act a 
mode of review is provided, and the sentences of 
the Police Magistrate are declared not reviewable 
in any other manner, and final. In the section 
which provides for review, incompetency and 
want of jurisdiction are expressly stated to be 
grounds of appeal to the Circuit Court of Jus- 
ticiary ; and by the previous section all other pro- 
ceedings by way of appeal or review are expressly 
excluded. I therefore cannot doubt that the 
proper Court for this party to have resorted to 
was the Circuit Court of Justiciary. By certifica- 
tion from that Court, had the Judges on Circuit 
judged it expedient to have the opinion of the 
whole Court of Justiciary on it, the case might 
have been brought before us, but not otherwise. 
Our jurisdiction, in the first instance, I hold to 
be expressly excluded. This construction of the 
statute which is before us does not at all interfere 
with the power which this Court inherently pos- 
sesses, and has frequently exercised, to entertain 
complaints and appeals against sentences pro- 
nounced incompetently or without jurisdiction by 
inferior tribunals, when no proper mode of re\'iew 
is specially provided, and appeals to this Court 
excluded, because of the existence of that remedy." 
These remarks apply generally to all such 
clauses. 

See to the same effect, De-Belmo7tt v. Lang,^ 
which was a decision on the same statute. There 
the suspejtider endeavoured to elude the limitation 
by maintaining that the procedure complained of 
was outwith the statute, and that tlicrefore suspen- 
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» 5 Irv. 516. 



3 PI. C, June 28, 1871, 2 Couper, 95. 
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Objbc- sion was competent. But the Court did not take 
jiTwsDic- t^^s view of the objections stated, and refused the 
TioN, &C. note as incompetent. 

Sp^i*iL See also Clark v. Bathgate, H. C, Feb. 8, 1872, 
allowed 2 Couper, 195, where the question arose imder 20 
^^^ and 21 Vict, cap. 148, and 22 and 23 Vict., cap. 70 
grounda, (Twccd Fisheries Acts). 

Another ^ ^^ the two followiug cascs it was held that the 
Court. High Court had no jurisdiction, in respect that by 
statute the Court of Exchequer ^ alone possessed 
the power of review. 

In Alexander v. Lindsay , High Court, Nov. 13, 
1867, 5 Irv. 491, a bill of suspension and libera- 
tion was presented to the High Court of a convic- 
tion and warrant of commitment for the period of 
six months with hard labour,* pronounced by the 
Justices under 16 and 17 Vict., cap. 107 (Customs 
Consolidation Act, 1853). 

The main ground of suspension was want of 
specification in the complaint. The respondent 
objected that the High Court had no jurisdiction, 
and argued, *' By sections 290 and 291 of the Cus- 
" toms Consolidation Act, provision is made for 
" review by means of writs of certiorari and habeas 
'' corpus, writs unknown in this country in any but 
" the Court of Exchequer ; and it is provided by 
" the 19 and 20 Vict, cap. 56, the Court of Exche- 
'' quer Act, 1856, section 17 and schedule F, that 
*' in all cases where a writ of certiorari or habeas 
" might have issued at the date of that Act from 
*' the Court of Exchequer, it shall be competent to 
" bring up the proceedings to the like efiect to the 
" Court of Exchequer by a note of appeal in the 
'^ form of schedule F in lieu of these writs, and this 
*' provision is declared by the schedule to apply to 
'^ the customs branch of the revenue. This Court, 
'' therefore, cannot interfere with this provision, 

^ Now the Court of Session as coining in its place, 19 and 20 Vict., 
cap. 66. 

' The case was thus in itself criminal quoad review in the sense of sec. 28 
of the Summary Procedure Act. 
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" and has no power of review in such cases. " The Objk 
suspender maintained that the complaint was not J 
merely irrelevant but null, in respect of want of tion, &c 
specification, and that the High Court had power ^'^^^•^ 
to give redress in virtue of its inherent power to aUowed 
protect the liberty of the subject against illegal or ^^^ 
oppressive procedure in inferior Criminal Courts, grounds, 
The bill was refused as incompetent, Lord Cowan ^^^^ ^ 
saying,^ " The Justices had jurisdiction, and the court. 

Exchequer Court alone had power to review the 

case on its merits. Any objections to the infor- 
" mation could alone be competently stated in that 
" Court ; and we have no jurisdiction at common 
" law to justify our interference in such circum- 
*' stances .... Essential radical defects in 
" the procedure which has led to the incarcera- 
" tion of any of the lieges, or alleged want^of juris- 
" diction in the Court by which the warrant has 
" been issued, might have entitled the supreme 
" tribunal to entertain an application for liberation. 

Such power this Court undoubtedly possesses. 

But on such grounds as are stated in this suspen- 
" sion we have at common law no jurisdiction" to 
" set aside this procedure, and none by way of 
*' appeal, either on the relevancy or on the 
'' merits."' 

In the recent case, Lazenby v. M' Arthur, H. C, 
Nov. 9, 1874, 3 Couper, 23, it was held on the same 
grounds that suspension of a conviction for dealing 
in game without a licence, pronounced under the 
Game Act, 1 and 2 Will. IV., cap. 32, was incom- 
petent in the Court of Justiciary. The argument 
for the respondent was substantially the same as in 
Alexander v. Lindsay. The suspender contended, — 
'' The Act of Will IV. is not an Excise Act, but 
'' rather of the nature of a Game Trespass Act. 
" Prosecutions under the Act of William are 

> 5 Trv. 497. 

• See the ca«e of Soky t. Wtkox, H. C, June 2. 1849, reported 5 Iry. 
495, note; and Yoimy v. Tovmskendt H. C, Nov. 24, 1856, 2 Irv. 525. 
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objec. " criminal. The 38tli and 39tb sections impose 
JuKismc- " imprisonment for a fixed period on failure to pay 
TioN, ftc. " the penalty, and section 28 of the Summary Pro- 
app^*i '^ cedure Act declares that proceedings in Scotland 
aUowed " by way of complaint, taken under statutes which 
certoS^ " so authorfsc, sliall be deemed and taken to be of 
grounds, " a Criminal nature." 

imother Cdses iti ivMch it has been held competent to apply 
Court. iQ the Hvjh Court notwithstanding clauses exclud- 
ing review or limiting the grounds of appeal, — 
The cases above cited show that statutory exclu- 
sion or restriction of review is not to be lightly dis- 
regarded or oven'idden. Considerations of ex- 
pediency or convenience cannot, it is thought, be 
considered as suflScient to warrant interference by 
the High Court. If a conviction is pronounced, say 
three months before the meeting of the next Circuit 
Court, it may be asked, why should the party con- 
victed not at once obtain redress by coming to the 
High Court, which is always open ? Tlie simple 
answer is, that the statute has said that he must go 
to the Circuit Court, and it must be held to have 
been in contemplation that such an interval might 
occur between the date of the sentence appealed 
against and the meeting of the Court ; and as to 
hardship, the hardship is really not so great as that 
endured by every prisoner who is committed for 
trial some months before the sitting of the Circuit 
Court at wliich he is to be tried. It is not so clear 
that if the sentence complained of were pronounced 
within the 15 days which, by statute, must intervene 
between lodging and service of the appeal and the 
meeting of the Circuit Court, review by the High 
Court might not be obtained ; because it might be 
said that it was impossible to appeal to the next Cir- 
cuit Court. Even there, however, it might beanswered 
that the next Circuit Court means the first Circuit 
Court which shall bo held at such an interval after 
judgment or sentence pronounced, as to admit of 
the statutory lodging and service of an a2)pcal. It 
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is the more difficult to justify interference by the Objec- 
High Court where the statute gives to parties ™ri|^c- 
aggrieved an appeal to Circuit on all competent "on, &c. 
grounds without restriction, as where the appeal ^pp^'u 
clauses of 20 Geo. II., cap. 43, are incorporated ; »Uowed 
because, in such cases, the Circuit Court can not ^^^J^ 
only review but quash the proceedings complained ^^^'^ 
of, and thus one of the reasons usually given for Mother 
coming to the High Court — viz., that the Court of ^°*^" 
review specified is only empowered to review, and 
that on certain limited grounds — is removed. 

Still, there may be cases of glaring oppression or 
illegality in which a mode of obtaining redress more 
rapid than an appeal to Circuit is required. In the 
cases oiBainy. O'Neill,^ and Knight and othersw, Bur- 
net^ already cited, the power of the High Court to in- 
terfere in such emergencies was incidentally re- 
cognised. But the dicta in those cases were not 
absolutely essential to the decisions ; and the ques- 
tion does not seem to have been fully and deliber- 
ately considered until the case of Gray v. M'GiU, 
H. C, Feb. 27, 1858, 3 Irv. 29. 

The Act under which the prosecution bore to G^y v. 
proceed (6 and 7 Vict., cap. 99, the Glasgow ^'^"^ 
Police Act) contained clauses ^ which gave a right 
of appeal to the next Circuit Court in the manner 
provided by 20 Geo. II., cap. 43, without restriction 
as to the grounds of appeal ; appeal in any other 
manner of way was declared incompetent, and all 
judgments, &c., were declared final and conclusive, 
unless appealed from in the manner provided in the 
statute or in any of the Acts incorporated and 
adopted by it. Thus the Circuit Court was given 
exclusive jurisdiction as a Court of appeal, and, in 
the absence of limiting words, had full power to en- 
tertain and decide the very objections raised before 
the High Court.* The delicacy of this question was 
appreciated by Lord Ivory, who delivered the lead- 

1 1 Irv. 583. • 2 Irv. 285. 

» Sees. 281, 282. < Supra, pp. 219, 220. 
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objwj. ing opinion — an opinion which contains^ perhaps, 
JuRiswKj. tl^® clearest and most carefully guarded exposition 
TioK, &a of the powers of the High Court in such cases. In 
apiSl^ dealing with the question of expediency he says,^ 
flowed " The objection, if good at all, involves a funda- 
^^^ " mental question of jurisdiction. If the words of 
groundi, '' the euactmcut exclude the interference of the 
Mothtr ^ " High Court, no mere considerations of expedienqf 
Comt. " out of the words of the statute will, it is thought, 
M^O'ul " confer right to interpose at all. If the statute 
" have conferred exdimve jurisdiction on thQCircuit 
Court, it is to that Court, and that alone, that re- 
" dress, however crippled in its application, must at 
'' stated times be applied for. But let us next con- 
*' sider whether there may not be an escape from 
*' this extreme view within the express words of the 
" statute itself. We have rather come to hold that 
" there is. The statute distinguishes two things. 
" It says (1), That no judgment or conviction, &c., 
' shall be quashed or tacated for any misnomer or 
' informality.' It says (2), That all 'judgments 
' and sentences shall heJineU and conclusive, unless 
" * appealed from in manner hereinafter provided.* 
'' The distinction lies between that which has the 
" legal character and validity of a sentence or judg- 
" ment, and which has therefore strength within 
'' itself to subsist so long as it is not altered or 
'* amended on appeal, or otherwise by Court of 
review, and that which is so fiinditus void, that it 
has not, and never had, existence as a sentence or 
judgment at all, and is, in itself, a mere and ab- 
solute nullity, not to be reviewed in any proper 
*' sense of that term, but to be quashed or vacated 
'' as never from the first having had in it any force 
or efficacy whatever. So construed, we humbly 
think that the sound meaning of the statute goes 
only to exclude the jurisdiction of the High Court 
in the inatter of proper review, but to leave that 
*' jurisdiction unimpaired wherever the sentence or 

* 3 Irv. p. 43. 
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" judgment is sought to be quashed or vacated as Objbc- 
" quod ah initio vitiosum'' "ubiI^- 

He then proceeds to apply these principles to the tion, &a 
case. It has already been explained that the case ^pj^"^ 
was one of gross oppression. The complainer, aaSowed 
child of eight years of age, was dragged into Court, c^Juia 
tried, and convicted in absence, and without any grounds, 
communication having been made to his father, ^otw **^ 
and whipped with reckless haste. Apart from ob- Court, 
jections on the head of oppression, there were cer- ^^-^^ 
tain objections, appearing exfa/ne of the proceedings 
or admitted by the respondent, which were held 
sufficient to warrant the interference of the High 
Court : these were (1), That the conviction bore to 
proceed partly on evidence adduced and partly on 
the admission (not the declaration) of the accused ; 
(2), That the conviction was not signed until after 
the accused had been removed from the bar. and 
was undergoing his sentence; (3), That the com- 
plaint did not Ubel upon the statute, which was the 
only warrant for the summary proceedings adopted. 
In respect of these objections the conviction was 
held to be fundamentally null. Lord Ivory saying,^ 
I hold that there are good grounds for vacating 
and quashing the sentence, without touching on 
any ground connected with what are properly the 
" merits of the case." 
The interlocutor pronoimced was : — 

'^ The Lords Commissioners of Justiciary having considered the 
bill and answers, and minute, answers and replies, together with 
the minute subjoined to the replies, and the former debate before 
the Court, in respect that the grounds of complaint go to the fun- 
damental nullity of the sentence, and appear on the face of the 
proceedings, Kepel the objections to the competency : Pass the bill : 
Quash and vacate the sentence complained of simpliciter, and 
decern : Find the respondent liable in expenses, and remit," &c,^ 

The essence of this important decision seems to 
be that such clauses go only to exclude the juris- 

1 3 Irv. p. 49. « 3 Irv. p. 61. 
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Objeo- diction of the High Court in the matter of proper 
juRLSDic- review; and that (however broadly they may be 
TioN, &c. expressed) they leave that jurisdiction unimpaired 
app«[d*i wherever the proceedings complained of fall to be 
auowed quGshsd as being fundamentally null.^ 
cCTto^ This decision has an unusually wide application 
grounda, for two rcasous— ^/fr^^, that the right of appeal 
imother*^to the Circuit Court was not limited to certain 
Court grounds, as in the Small Debt Act ; and secondly, 
that had the case been taken by appeal to the Cir- 
cuit Court, that Court could, it is thought, have 
quashed the sentence on the same grounds as those 
given by the High Court. It would therefore seem 
to apply a fortiori to cases under the Small Debt 
Act, and under statutes containing appeal clauses 
framed upon the same model. 

It is right to state, however, that it has been 
maintained by high authorities that under section 
31 of the Small Debt Act, the Circuit Court, or the 
High Court where there are no Circuits, possesses 
exclusive jurisdiction not merely in matters of 
review. It has been argued that one of the grounds 
of appeal is " incompetency including defect of 
''jurisdiction;"* that under that head objections 
may be stated which go to the nullity of the pro- 
ceedings ; that the Court of Justiciary are given 
the exclusive power of entertaining such objections; 
and that therefore the jurisdiction of the supreme 
Court^ is excluded not merely quoad review, but 
also as to its right to grant redress where the pro- 
ceedings have been radically incompetent and out- 
wit h the statute. — See the opinion of Lord Deas in 
Murchie v. Fairbairn,^ which was a case under 1 
Vict., cap. 41. Lord Deas there held that as " in- 
" competency" was one of the grounds of appeal 
the jurisdiction of the Court of Justiciary was ex- 

1 Per Lord Ivory, 3 Irv. 44. 

• Supra, pp. 16(», 161. 

^ The Court of Session in civil and the High Court of Justiciary in 
criminal cases. 

* 1 Macph. 804, supra, 259. . 
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elusive not merely in matters of review, but as to owkc 
objections going to the nullity of the proceedings. j'uRjap,"^,. 
Lord Ardmillan agreed with Lord Deas on this tion, &c. 
point, with this qualification, that, in his opinion, ^^^^** 
the objection of ''incompetency" applied only to^S^" 
*' acts in the proceedings in causa and before judg- ^^^ ^ 
" ment,"^ and not to proceedings after decree and grounds, 
post causam. It is difficult to entirely reconcile *°^^^j^^j^ **> 
these views with the decision in 6*rfly v. M'Gill, Court 
because if full effect were given to them, the Cir- 
cuit Court would possess a wider jurisdiction under 
statutes which allow appeal only on ceitain limited 
grounds, than where there is no such restriction. 

In practice the rules applied in all such cases are 
those laid down in Graj;/ v. M'Gill, viz. that if the 
proceedings are outwith the statute and radically 
faulty, the High Court may interfere at once, even 
although the Court of appeal named in the Act 
might, on an appeal taken to it, entertain the same 
objections ; but that if the objection resolves itself 
into a matter of review (on which review is not ex- 
cluded), the High Court cannot entertain it, and it 
can be judged of only by the statutory Court of 
appeal. If it is a matter of review as to which 
appeal is not allowed, of course the jurisdiction of 
all Courts of appeal is excluded. 

These rules are in accordance with the equity of 
the matter. Where the proceedings and deter- 
mination have truly been taken and pronounced 
under the authority of the statute, and imder the 
safeguards of the procedure therein enjoined, and 
the matters complained of are merely matters call- 
ing for review, there is no great hardship, and 
there may be a positive benefit, in declaring that 
review shall be obtained only from a Court brought 
to the doors of the parties at certain fixed times. 
But it is otherwise where the proceedings have 
not the colour of law. There redress cannot be too 
speedy ; and it is not easily to be presumed that 

' 1 Macph. 805. The vitiatiou complained of was made after judgment. 
U 
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objec- the inherent power of the supreme Court to inter- 
juRismc- f^''^ is excluded even although a cumulative power 
TioN, &c. of entertaining such objections may be given to the 
(3) That Court of appeal named in the statute. 
allowed The foUowiug are some of the later cases : — In 
J^rtafn Miinson V. Smith} which was also a case under the 
grounds. Small Debt Act, the jurisdiction of the Court of 
•„f^{j^^; *® Session was sustained, although the matter com- 
Court. plained of occurred at the commencement of the 
cause. 

The three following cases occurred under the 
statute 25 and 26 Vict., cap. 35 (The Public Houses 
Acts (Amendment) Act, 1862), the appeal clauses 
of which are quoted, supra, p. 262. "Incompe- 
" tency " is not one of the grounds of appeal 
named. 

In Jloss V. Stirling * a sentence of Justices of the 
Peace was suspended by the High Court in respect 
that expenses had been incompetently awarded to 
the prosecutor. 

Again, in Clarkson v. Muir^ a conviction was 
(juashed by the High Court in respect that whereas 
the amoimt of the penalty imposed in the sentence 
as at first written out was " two pounds ten shil- 
'' lings," the word " three " was thereafter written 
over the word " two,' and thus the sentence was 
vitiated in essentialibus. 

In Muckersie v. M'Dougnll * the High Court re- 
mitted to the Court of Quarter Sessions to recal an 
interlocutor dismissing an appeal from Petty Ses- 
sions, and to hear and determine the appeal accord- 
ing to the statute. 

See also Wright v. Dewar,^ in which, under re- 
servation of all questions as to the competency of 
the suspension, a proof was allowed to the sus- 
pender of certain specific averments of illegal and 

1 9 Macph. 492. 

« H. C, Oct. 22, 1869, 1 Couper, .1.S6, and nujrra, p. 105. 

» H. C, July 19, 1871, 2 ('^uper, 125. 

♦ 3 Couper, 54, and supra^ p. 294. 

• 2 Couper, 505. 
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oppressive procedure in the conduct of a prosecution objbc- 
under 25 and 26 Vict, cap. 101 (General Police J^^^^j;;,. 
(Scotland) Act, 1762).^ The suspender failed to tion, &c. 
prove his averments, and therefore the question of (3) That 
competency was not decided.* In allowing a proof ^^^^* 
Lord Cowan said (p. 513), "On the other branch ^^^yp^ 
" of the case I have some diflBculty. Much of the grounds, 
" suspender's statement certainly relates to what ^otLtr *** 
" falls under the finality clause, and could not be Court. 
" entertained by the High Court, whatever com- 
" petency there might have been in the Circuit 
" Court, had an appeal been taken under this 
" statute, to entertain such grounds of complaint. 
" But there are certain allegations to the effect that 
" fundamental rules of all judicial procedure were 
" transgressed, which, if proved, may justify and 
" require the interference of this Court, and I 
" therefore concur in the course which your Lord- 
'' ship proposes." 

The High Court will entertain a bill of suspen- 
sion, if otherwise competent, notwithstanding that 
an appeal to the Court specified in the statute has 
been taken and intimated. — Be Belmovt v. Lang? 
Kirkpatnckw. Mackay,^ and Mucker sie v. M'DougallJ^ 

In the last named case suspension was held 
competent, and the judgment complained of was 
ordered to be recalled. In the first two suspension 
was refused as incompetent on the ground that, 
looking to the nature of the objections, the Circuit 
Court had exclusive jurisdiction; but it was not 
suggested in either case that, if otherwise com- 
petent, suspension would have been refused merely 
because an appeal had been taken, even although 
the Circuit Court might competently have enter- 
tained an appeal on the grounds stated. 

^ Sees. 430, 431, are quoted supra, p. 47 ; the gronndB of appeal are those 
allowed in the Small Debt Act. 

' For the argument on the question of competency, see 2 Couper, pp. 510, 
51], 512. 

8 2 Couper, 95. 

* 1 Couper, 436, note 1. 

* 3 Couper, 54. 
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It is right that this should be so. An appeal 
must be taken at once if it is to be taken at all ; 
and the party aggrieved cannot afford to wait until 
it is seen whether the High Court will entertain his 
suspension or not. If suspension is refused as in- 
competent, an appeal previously taken may be pro- 
secuted before the next Circuit Court.* But if the 
suspension is refused on the merits (as distinguished 
from the question of competency) the judgment is 
res judicata, and an appeal cannot thereafter be 
insisted in. 

^ Kvrhpatrick ▼. Mackay, 1 Conper^ 434. 



CHAPTER VII. 

The Grounds of Review. 

It is now proposed, in conclusion, to give some 
illustrations of the various grounds on which it is 
competent to bring under review proceedings in 
criminal causes in inferior Courts. Many of these 
are to be foimd scattered through previous pages, 
and a few have been grouped under such general 
heads as "oppression," "incompetency," "wilful 
" deviations in point of form,"^ &c. The main 
object of the present Chapter is to group a few of 
these and similar cases imder the successive heads 
or stages of a criminal prosecution or suit in an 
inferior Court — before trial, during trial, and after 
trial — ^to which they respectively belong. It will 
thus be seen that the power of the supreme Court 
to interfere and grant redress extends to every 
step in the process. To a superficial observer it 
may sometimes appear that proceedings are set 
aside on somewhat technical and insufficient 
grounds. It is not really so. It has been well 
said that " there is no shorthand way of adminis- 
" tering criminal justice." On the other hand, it 
is necessary in a large class of cases that the pro- 
ceedings should be summary, and the difficulty is 
to insure that they shall be summary, and yet not 
shorthand. This can only be effected by rigidly 
enforcing the appropriate rules of criminal procedure 
as existing at common law or laid down by special 
statute, as the case may be ; and this is the more 
necessary when review on the facts is excluded. 
As the Lord Justice-Clerk (Inglis) observed in 
Donaldson v. Buchan^ " The circumstance that we 

* Supra, p. 247, H seq. * 4 Irv. p. 115. 
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jrRisDic- '' cannot review the merits of a judgment on the 
" evidence makes it all the more necessary that all 
" the procedure preceding the taking of the evi- 
" dence by the Judge in the inferior Court should 
" be perfectly regular." 

Where the particulars of a case have been 
already given, it has been thought suflBcient to re- 
fer back to the page at which it is dealt with. 



1. Jurisdictio7i. 

Objections to the jurisdiction of an inferior 
Judge may be stated in respect either of the 
character of the crime charged, or of the locus of 
the alleged offence. If the Judge entertains a 
charge which he is not competent to try, — e.g.j one 
of the pleas of the Crown, — or if he adjudicates 
upon an offence committed outwith his territory, 
the proceedings are fundamentally null, and will be 
set aside. If, again, a Judge refuses to exercise 
jjurisdiction which he possesses, the supreme Court 
will ordain him to proceed with the case.* 

Several cases falling under this head have been 
already examined, in connection with the question 
of exclusion of review, under the heads of " want," 
*' defect," and '' excess " of jurisdiction \^ and to 
those passages special reference is made. 

In reference to the cases to be mentioned under 
this and following heads, it need scarcely be ob- 
served that the competency of an objection is not 
affected by want of success on its merits. 

In Dawson v. M'Lennan^ the 1st reason of sus- 
pension pleaded was, that the Sheriff had no juris- 
diction to try the offence of wicked, felonious, and 
i'raudulent concealment of property by an undis- 
charged bankrupt, in respect that jurisdiction in 



' Dick V. Great North of ScoffauJ Rnlltcat/ Company^ Alxjrrleen, Oct. S, 
1860, 3 Irv. 016, supra, p. 254. 
^ Supra, p. 254. 
3 H. C, Apiil 2, 18G:i, 4 Irv. 357. 
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such cases was confined to the Courts of Session jurwdic- 
and Justiciary. This plea was repelled. '^'^^• 

In Lewis v. Blair^ it was unsuccessfully pleaded 
by the suspender that the Sheriflf had no jurisdic- 
tion, on the ground that the oflFence charged was 
said to have been committed by a foreign sailor on 
board a foreign vessel, although within the Sheriff's 
territory. See also Edward v. The Invermess and 
Aberdeen Junction Railway Company^ Aberdeen, 
April 24, 1862, 4 Irv. 185 ; and M' Crone y. Sawers, 
Feb. 10, 1835, 13 S. 443. 

2. Instance. 

At common law a prosecution for a criminal 
offence may proceed either at the instance of the 
public prosecutor or of a private party, being the 
party injured or having the requisite interest, with 
the concurrence of the public prosecutor. ^ 

If the private party has not sufficient interest, — 
if, e.g., in a prosecution for the crime of theft the 
articles said to have been stolen do not belong to 
him, or were not in his lawful possession, — he is 
not entitled to prosecute, even with the Fiscal's 
concurrence. — Mitchell \. Scott arid Mackay, H. C, 
June 24, 1847, Arkley, 315. 

Some statutes authorise criminal or quasi-crimi- 
nal proceedings at the instance of the injured party 
without the concourse of the Fiscal. For instance, 
4 Geo. IV., cap. 34 (Master and Servant Act) ; 
BlackwoodM. Finnie, H. C, June 1, 1844, 2 Broun, 
206, and White v. Watson, Pellet and Company, 
H. C, Nov. 21, 1836, 1 Swin. 344. And 2 and'3 
Will. IV., cap. 68 (Day Trespass Act) ; Russell v. 
Colquhoun, H. C, Nov. 24, 1845, 2 Broun, 572. 

Under other statutes penalties may be sued for 
by any one as common informer without the con- 
course of the Fiscal {Hamilton v. Girran, H. C\, 
June 15, 18G7, 5 Irv. 431)), and without any special 

» H. C, Feb. 25, 1858, 3 In. 16. « Hume, ii. 125; Alison, ii. 111. 
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Instance, interest being averred {Han vy v. Orr and Stirrat, 
Ayr, Sept. 16, 1869, 1 Couper, 334). See also 
Kenned?/ v. Cadenkead^ H. C, Nov. 25, 5 Irv. 539. 

On the other hand, it was held in Herbert v. The 
Duke of Roxburgh^ that a private party is not 
entitled to prosecute under 9 Geo. IV., cap. 69 
(the Night Poaching Act), even with the Procura- 
tor-Fiscal's concourse, unless he sets forth a suffi- 
cient right or interest to do so. 

In M'Kelme v. Barr, H. CI, Dec. 3, 1860, 3 Irv. 
631, a sentence, pronounced in a prosecution under 
17 and 18 Vict., cap. 104 (Merchant Shipping Act, 
1854), was suspended in respect that the instance 
was defective, being that of a private party without 
the concurrence of the Procurator-Fiscal. Section 
531 of the statute expressly directs that all prose- 
cutions of a criminal nature shall be at the instance 
of the Procurator-Fiscal, or of the party aggrieved, 
with his concurrence. 

On this subject see Procurator-Fiscal of Edin- 
hunjh V. Phillips, Feb. 24, 1820, F. C. ; Ward v. 
Young, H. C, May 19, 1847, Arkley, 272; Ander- 
son and Holms v. Cooper, H. C, March 7, 1868, 1 
Couper, 18 ; and Angtis Mackintosh, H. C, Nov. 4, 
1872, 2 Couper, 367. 

As to the effect of the Summary Procedure Act, 
1864, on the instance in statutory prosecutions, see 
section 4 of the Act, note 4, supra, p. 73, and section 
28, note 5, supra, p. 110. 

3. Arrest. 

At common law it is competent to arrest an 
offender taken in the act without a warrant ;2 and 
the same course has been held competent when the 
accused parties were apprehended in the act of 
conunitting an offence against a statute (6 Geo. IV. , 

» H. a, Dec. 26, 1855, 2 Irv. ?A^. The Court did not find it nece^^sary 
to decide whether a private paiiy is i^iititled to prosecute uuder that Ai:t, 
«^ven if he has an interest and the concouj-sc of the Fiscal. 

' Hume, ii. 75, 76; Alison, ii. 110, ft ^eq. 
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cap. 129, Combination Act) which provided that war- abrest. 
rant to apprehend should be preceded by the oath of 
one or more credible persons. — M' Vie and Linch v. 
Dykes, H. C, May 28, 1856, 2 Irv. 429, 1st objection. 

But where some time has elapsed since the com- 
mission of the alleged offence, it is not safe to 
apprehend without a warrant, especially if the 
accused is law-abiding. In Jameson v. PUmer, 
H. C, June 2, 1849, J. Shaw, 238, a charge was 
suspended mainly on the ground that the sus- 
pender, who was not said to be about to escape, 
had been arrested without a warrant. 

"Where a prosecution is raised under a statute 
which directs that warrants of apprehension or 
citation shall only be granted on signed petition, or 
on oath of the party or of a credible witness, the 
requirements of the statute must be closely fol- 
lowed. 

By section 11 of 2 and 3 Will. IV., cap. 68 (Day 
Trespass Act), it is provided that where any person 
is charged with a contravention of the Act ^' on the 
*' oath of a credible witness," the Justice may sum- 
mon such person ; and that if he shall have reason 
to suspect, ^' on information on oath," that the party 
is likely to abscond, he may issue a warrant to 
apprehend in the first instance. 

Convictions have been set aside in several cases 
on account of a warrant to cite or apprehend 
granted under the Act not having proceeded on 
the oath of a credible witness or on sworn informa- 
tion. — Smith V. Fo^hes and Low, H. C, July 22, 
1848, Arkley, 508; followed by Simpson v. Crauford 
and Dill H. C, Dec. 22, 1851, J. Shaw, 523; and 
Blythe and Taylor v. Rohson, H. C, June 10, 1853, 
1 irv. 235. 

If the statute requires the oath of the complainer, 
the oath of another person cannot be substituted 
for it. — APNeill v. Coltness Iron Company} 

Apprehension on indorsed Warrants, — Under 13 

1 H. (\, Dec. 10, 1842, I Broun, 4:)4. 
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ARMBfT. Geo. III., cap. 31, a person apprehended in Eng- 
land on a Scotch wan'ant indorsed by an English 
Magistrate must be taken in the first instance to a 
county in Scotland geographically adjacent to Eng- 
land, and cannot be taken by sea to a county not 
adjacent^ to England. — Mathews v. Glasgow Iron 
Company, H. C, Nov. 28, 1836, 1 Swin. 393. 

As to the apprehension in Scotland of a person 
charged with having committed a crime in England, 
see Watson v. Wood and ChaUinor, H. C, Nov. 21, 
1836, 1 Swin, 339. 

In Beattie v. MaxweWs Trustees y Arkley, 14, the 
suspender, who had been convicted and sentenced 
in absence for an offence against 2 and 3 Will. IV., 
cap. 68, was apprehended at Carlisle on the con- 
viction indorsed by an English Justice of the 
Peace. On consideration of 13 Geo. III., cap. 
31, and 1 Will. IV., cap. 37, sec. 8, it was held 
that the said conviction was not equivalent to a 
warrant for apprehension in the sense of the former 
statute, and that therefore the apprehension was 
.illegal. 

See notes to sections 8 and 9 of the Summary 
Procedure Act, 1864, sujyf^a, pp. 82-87, in which 
the existing enactments on this subject are fully 
discussed. 

4. CitatiofL 

Many of the observations made and decisions 
quoted on the subject of arrest apply also to cita- 
tion. When the statute under which proceedings 
are taken provides that a warrant for citation shall 
be granted, it is incompetent to cite without a war- 
rant. So where, in a simimary prosecution for 
breach of the peace brought under 4 Geo. IV., cap. 
29 (Sheriff Court Act), which contemplates a war- 
rant to cite, a party was cited without a warrant, 
and on his attending at the (■ourt-house was appre- 

^ Provision was not made in the statute for transmission by sea. 
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hended, placed at the bar, tried and convicted, the citation. 
Court suspended the conviction.^ The Lord Jus- 
tice-Clerk said,* '' This is not the exercise of common 
" law summary jurisdiction. It is a proceeding 
*' under a statute, and as a very considerable punish- 
" ment may be awarded, forms are prescribed both 
" for the mode of originating the case and of pro- 
" ceeding afterwards. The statutes contemplate a 
'^ warrant to cite, and this imports that the pro- 
" cedure is to begin with this deliverance, and that 
" authority is to be given to cite the party. I 
" apprehend that this procedure must follow in the 
" order prescribed." 

The necessity of complying with statutory direc- 
tions, where forms of procedure are given, is strongly 
illustrated by Cockburn v. Johnston and Robson, 
H. C, June 3, 1854, 1 Irv. 492, where a sentence 
was suspended simpliciter, in respect that a warrant 
for apprehension was granted without a warrant to 
cite witnesses, as required by Schedule (C) of 9 
Geo. IV., cap. 29, imder which the complaint was 
brought.^ 

An error in the citation as to the day of the diet 
to which the respondent was cited was held fatal to 
a conviction in absence, under 2 and 3 Will. IV., 
cap. 68, in Waddell v. Romanes, H. C, March 4, 
1857, 2 Irv. 611. 

Want of or defective citation may be pleaded by 
the party or his cautioner against sentence of fugi- 
tation or forfeiture of bailbond. — Lacy, Perth, April 
13, 1837, 1 Swin. 493, and p. 29, supra. 



5. Search Warrants. 

The leading cases on this head are fully discussed 
in the notes to Schedule (D) of the Summary Pro- 

» Stevenson v. Watson, H. C, Feb. 7, 1857, 2 Irv. n92. 
« Ibid. p. 594. 

^ Quoted, [I. 18, supra. See also James ('hahners, Ayr, Sept. 14, 18.36, 
1 Swill. 288. 



316 



THE GROUNDS OF REVIEW. 



Delay IN cedure Act, 1864, supra, pp. 132-135. See also 

BRINGING ■^ c\t\ ■* c\^ 

Accused Pp. lo6, 187, SUpva. 

BEFORE A 

Magis- 
trate. 

6. Delay in bringing the Accused before a Magistrate 

after Arrest. 

When a party is apprehended without a warrant 
he must be taken before a Magistrate within as 
short a time as possible. Suspension and liberation 
were granted in a case where a delay of sixty hours 
occurred. — M' Donald v. Lyon and Main, H. C., Dec. 
8, 1851, J. Shaw, 516. 

The same rule applies also where a warrant for 
apprehension is granted, the warrant being issued, 
not in order to detention, but to bring the accused 
before the Magistrate for examination, or to answer 
to the charge. — Crawford v. Blair, H. C, Nov. 17, 
1856, 2 Irv. 511. 



7. Judicial Examination. 

The judicial examination of the accused is a 
matter prior to and distinct from trial. The ac- 
cused's declaration should not be confounded with 
his plea. It may eventually constitute part of the 
evidence in the case ; but it is not a plea, and it 
must be proved or admitted before it can be made 
evidence. 

A workman charged with a contravention of 4 
Geo. IV., cap. 34 (Master and Sei^vant Act), was 
taken before a Magistrate, and a declaration of con- 
siderable length was taken from him. He was not 
asked to plead, and without further procedure the 
Magistrate, '' having considered the complaint, oath 
'' of the complainer, and declaration of the defender," 
convicted and pronounced sentence. The Court 
licld that the question '' Guilty or not guilty ? " 
should have been put, and that the Magistrate 
should not have interrogated the accused if he in- 
tended to treat his statement as a plea. The decla- 
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ration was held as being substantially a plea of Judicial 
" not guilty," and suspension and liberation were ^^^'^^ 
granted.! 

This judgment was followed in Bone v. Bird^ 
which was under the same statute, and in all essen- 
tial particulars identical. The Lord Jiistice-Clerk 
said,' "The course ought to be first to ascertain 
whether he pleads guilty or not guilty, and then 
should he plead not guilty to inquire into the 
facts ; in which case his declaration may or may 
not be competent as matter of evidence." And 
Lord Ardmillan expressed a doubt which seems 
well founded,* — '' I think there is some irregularity 
in convicting on such a declaration, even when it 
clearly amounts to a plea of guilty." 
It would be a sound general rule, it is thought, 
that a party's declaration should in no circumstances 
be held as equivalent to a plea. All risk of mis- 
construction and oppressive interrogation would 
thus be avoided. 

In B(me v. Bird some observations were made 
upon an earlier case, Morrison v. KhtUl, H. C, Dec. 
6, 1841, 2 Swin. 684, in which a bill of suspension 
was refiised, although the Magistrate had convicted 
on the accused's declaration alone. It appears 
from the bill of suspension* that the conviction was 
objected to, inter alia, on that ground, but nothing 
is reported as having been said about it, either at 
the bar or on the bench, when the case was argued 
and advised, and probably the objection was given 
up by the suspender. The dedsion was explained 
in Bone v. Bird as having proceeded on the footing 
that the declaration, which was very short, was 
unmistakably a plea of guilty; but the case was 
evidently not regarded as one to be followed as a 
precedent. 

1 Logan v. M'Adam, H. C, Dec. 6, 1863, 1 Irv. 329. 

• H. C, Deo. 3, 1856, 2 Irv. 279. 
» 2 Irv. 282. 

* Ibid. 284. 
» 2 Swin. 687. 
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Judicial A Warrant was granted " to apprehend and bring 
tion!*'^"^ " ^^^ defender into Court for examination on a 
" charge of fraud." The defender pleaded guilty, 
and at once received sentence. This proceeding 
was heJd incompetent. Lord Cockbum said, " Here 
" the party was brought up for examination only. 
'' Examination was all that was to take place there 
*' and then. He appears in order to give his decla- 
" ration, and this he does by saying that he is guilty 
" of the offence charged. Instead of recording this 
" as his declaration, and proceeding to regular trial, 
'* they go on to sentence him at once upon this 
" confession."^ 

The examination must take place before a Magis- 
trate. A Sheriff-clerk cannot competently act as 
Sheriff-substitute. — John Stewart, Perth, April 22, 
1857, 2 Irv. 614. 

. The Magistrate should be present throughout the 
whole of the examination. — Ditrich Mahler and 
Marcus Berrenhard, H. C, June 15, 1857, 2 Irv. 
634, and James M'Millan, Glasgow, Sept. 29, 1858, 
3 Irv. 213. 

The declaration must be authenticated by the 
signatures of the accused and of the Magistrate and 
witnesses. — Penman v. Watt, 2 Broun, 586 ; French 
and others, H, C, June 25, 1855, 2 Irv. 198. 

8. Where Delay is improperly refused, or the Ac- 
cused is taken at a disadvantage and put upon 
his Trial without sufficient notice or opportunity 
of preparing for his Defence. 

See pp. 249, 250, supra. 

In the following cases delay was asked for and 
improperly refused : — O'Brien and others v. Lititon, 
H. C, Feb. 21, 1857, 2 Irv. 603; Orr v. M'Callum, 
H. C, June 25, 1855, 2 Irv. 183 ; Mahon v. Morton, 
H. C, Feb. 6, 1856, 2 Irv. 383. 

Even although delay may not be asked, it may 

1 Clark V. SUvemon, H. C, Nov. 19, 1853, 1 Irv. 309. 
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be oppressive in some circumstances to proceed at delay im 

' PROFERLY 
REFUSED. 



once to trial ; as where the accused is of tender^^^^^*^^ 



yQars, or where the charge is of a serious nature 
requiring time for preparation. — Crawford v. Blair, 
H. C, Nov. 17, 1856, 2 Irv. 511 ; Graham v. Linton, 
H. C, Nov. 24, 1856, 2 Irv. 558 ; Grat/ v. M'Gill, 
3 Irv. 29 ; Janiieson and others v. Mackay, H C, 
Nov. 24, 1862, 4 Irv. 246, supra, p. 250. 

9. The Complaint or Lihel. 

In criminal processes in inferior Courts few 
matters are more rigidly enforced by the Court of 
Justiciary than the relevancy and competency of 
criminal complaints and libels, both as regards the 
crime or oflFence charged, and the particular acts 
which are alleged to constitute it in the individual 
case. This strictness is essential to the proper 
administration of justice, because the legality of 
the. conviction depends upon the legality of the 
charge. The simplest form of conviction is, '' Find 
'' the charge proved," or, " Find the prisoner guilty 
" as libelled." One is thus referred back to the 
complaint or libel to see what the charge is ; and 
if the charge as therein set forth is irrelevant or 
incompetent, the conviction must be so too. 

It will not do for the prosecutor to say, '' The 
" panel knew perfectly well what was meant ; he 
" was taken in act ; he stated no objection to 
'^the complaint; and the evidence clearly estab- 
" lished his guilt, although not precisely of the 
" crime or of the criminal acts set forth in the 
" complaint." It is conceivable that, in the hands 
of an experienced Judge, what is called " sub- 
*' stantial justice " might be done in such a case ; 
but this would be effected, not by proceeding 
according to law, but by ignoring the charge and 
deciding solely on the evidence. He would thus 
be constituted the Judge not merely of whether 
a particular charge is proved, but of what the 
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The Com- proper charge is, because, ex hypothesi, the charge 
LiBi«J ^^ as Ubelled is irrelevant, and the crime of which the 
accused is convicted is not charged in the com- 
plaint. This would be a dangerous power to place 
in the hands of any Judge, and one utterly incon- 
sistent with the well settled rule of criminal pro- 
cedure that a man cannot be committed or sent to 
trial on one charge and convicted of another. In 
the case of Magistrates who are not trained lawyers, 
such looseness of procedure would be dangerous 
beyond description, the more so where review on 
the facts is excluded. It is not disrespectful to that 
large and useful body of men to say that an unfair 
burden would be thrown upon them had they to 
decide the many cases brought before them on such 
a footing. Given a relevant charge, the limits of 
the inquiry are well defined ; all the Magistrate has 
to do is to say whether that charge is proved. But 
once let him throw aside the complaint as not set- 
ting forth relevantly and accurately the crime which 
he is to try, and the proof becomes unmanageable. 
Its limits are no longer well defined, because the pre- 
cise matters to be proved are not clearly ascertained 
ab ante. The double burden is thrown on the Magis- 
trate of determining whether the accused has commit- 
ted a crime or oflFence, and, if so, what that crime or 
offence is ; and for the first time, on conviction, the ac- 
cused knows what the precise charge against him is. 
This is to invert the proper order of things ; it is 
the course of precognition, not of trial. It is the part 
of the prosecutor to decide, on the facts ascertained 
in precognition, what the crime is with which he 
should charge the accused ; it is the part of the Judge 
thereafter to say ^r^*, whether the complaint brought 
by the prosecutor is relevant, and, if so, secondly, 
whether the charge is proved. In the case sup- 
posed the Judge would have first to investigate the 
case, and then decide what crime had been com- 
mitted and should have been charged. 

The form and requisites of criminal complaints 
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and libels have been so fully discussed already^Jthat the com- 
little remains to be done here but to refer to the j^^^ ^^ 
passages in question. 

(1) Summary Complaints : — 

Under Sir William Ra^'s Act. — ^The form will be 
found on page 18, note 2. See also pp. 32 and 33. 

Under the Summ/iry Procedure Act, 1864. — See 
pp. 124-130. 

The requisites of a summary complaint charging CompUint 
a crime at common law are considered in the notes mon Uw. 
to Schedule (A), No. 1, of the last named Act, pp. 
124-126, supra. 

In addition to the cases there cited, the following 
may be referred to : — Wilson v. Dykes, ^ Rae v. 
LinUm!^ 

In Donaldson v. Buchan^ a complaint charging 
reset of theft was held irrelevant because it con- 
tained no substantive averment that the goods had 
been stolen. The suspension was sustained. 

In Cowan v. M'Minn^ a complaint charging the 
crime of theft was held irrelevant, in respect that 
the species /acti disclosed a breach of contract, and 
not a criminal offence. Sentence was suspended 
simpliciter. See also Neilson v, Stirling.^ 

The requisites of a statutory charge are given in sutntorx 
the notes to Schedule (A), No. 2, of the Summary ""^^^^ 
Procedure Act of 1864, supra, pp. 127-130. Re- 
ference is also made to the cases cited in note 4 to 
section 5 of the same Act, supra, pp. 75-80, which, 
with two or three exceptions, relate to statutory 
charges. 

In Mains and Bannatyne v. M^Lullich and 
Fraser^ a charge under section 1 of 9 Geo. IV., 
cap. 69, was held irrelevant, because the word 
''unlawfully" was so placed in the complaint as 

2 Conper, 183, 8upra, p. 78. 
2 Bettie (Ju8t.)i 17, supra, p. 79. 
H. C, Nov. 18, 18«1, 4 Inr. 109. 
H. C, Jan. 8, 1859, 3 Irr. 312. 
1 Conper, 476, auproy p. 77. 
H. C, Feb. 6, I860, 3 Inr. 633. 
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thr Com- not to apply to the charge of killing a hare therein 
i^^ *>" made. 

In Mitchell v. Campbell^ a charge under the same 
statute was held irrelevant because the accused 
was charged with " taking or destroying game or 
" rabbits y' the proper statutory charge being '* tak- 
" ing or destroying game " alone. . 

In Craig v. Peebles, H. C, June 16, 1875, 2 
Rettie (Justiciary Cases), 30, a complaint under the 
Public Houses Amendment (Scotland) Act, 1862, 
was held irrelevant ; it being decided that partial 
destruction by fire of premises for which the sus- 
pender held an unexpired public house certificate, 
did not put an end to the certificate, so as to sub- 
ject the holder to a penalty for continuing to sell 
liquor within the ruined walls of the said premises, 
which was the offence charged. 
Criminal (2) Criminal Libels in the Sheriff's criminal 
Libels. Court* are tested with the same strictness as in- 
dictments before the Court of Justiciary. If the 
libel is irrelevant the sentence will be suspended, 
although it proceeds on the verdict of an assize.® 

Not to multiply instances, a sentence, proceed- 
ing on the verdict of an assize, was suspended in 
Clendinnen v. Rodger,^ on the ground that the 
libel was irrelevant. The crime charged in the 
major proposition was, "Fraud, particularly the 
wickedly, fraudulently, and feloniously putting 
away, carrying off, or secreting by an insolvent 
or oth^r debtor of his funds or effects, with 
intent to defraud his creditors." It was held 
that the interjection of the words "or other " made 
the charge irrelevant.^ 

The competency of suspension on the ground of 
irrelevancy was also recognised in Jameson v. 

* 4 Irv. 257, and infra, p. 326. 
' See pp. 25, 26, and Appendix A, No. 1. 
^ Supra, p. 171. 
« H. 0. (full bench), Dec. 2, 1875, 3 Rettie (Justiciary Cases), 3, and 

Appendix. 

• Overruling M'Rat, Glasgow, Sept. 17, 1867, 5 Inr. 463. 



it 

€t 



THE GROUNDS OF REVIEW. 323 

Lothian,^ Anderson v. Blair y'^ and Smith v. Lothian.^ The com* 
Little or no weight seems to have been attached in libe^ ^^ 
any of these cases to the fact that the objection 
was not taken by the panel in the inferior Court. 
In Clendinnen v. Rodger it was not taken at all. 
In Smith v. Lothian it was not taken at the proper 
time, i,e. at the first diet ; but there the High Court 
repelled the objection on its merits, and not because 
it was not taken timeously. 

10. The rejection of Competent and the admission of 

Incompetent Evidence, 

Rejection of Competent Evidence. — In the Police 
Court of Glasgow several parties were charged with 
acts of disorderly conduct, all arising out of arid 
connected with the same disturbance. Their trials 
having been separated, some of them tendered as 
witnesses in their favour others of their number 
who either had been tried or were to be tried 
separately. The Magistrate refused to allow the 
persons so tendered to be examined, on the ground 
that they were socii criminis. The High Court set 
aside convictions obtained against two of the ac- 
cused, on the ground that the evidence tendered 
was improperly rejected. — Bell and Shaw v. Hous- 
ton, H. C, Jan. 22, 1842, 1 Broun, 49.* 

Incompetent Evidence admitted. — In Kerr v. Ma^- 
kay, Inverness, April 21, 1853, 1 Irv. 213, a con- 
viction in the Sheriff Court, proceeding on the 
verdict of an assize, was set aside on the ground 
that the Sheriff admitted evidence by a Superin- 
tendent of Police of information which he had 
obtained from the accused by means of false 
representations. 

In Bums v. Hart and Young^ a conviction, 

^ 2 Irv. 273. 

' 4 Iry. 5, and supra^ p. 171. 

' Ibid, 170, and tuprc^ p. 24. 

^ See also Hume, iL 514 ; Aliaon, ii. 29. 

• H. C, Deo. 19, 1856, 2 Irr. 571. 
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iiifPRopER which also proceeded on the verdict of an assize, 

8I0N AN© 'W'as set aside because, in the course of the trial 

kejec- (the Ubel charging theft as also reset of theft), 

LviDKNCK evidence was admitted to the effect that the 

accused was habite and repute a resetter. Lord 

Cowan said,^ " The Court is always very unwilling 

" to set aside a conviction proceeding on the ver- 

" diet of a jury ; but where evidence has been ad- 

" mitted which is altogether incompetent, we can- 

" not hesitate to do so." 

11. Failure or Refusal to record, or to take and 
preserve a Note of Evidence. 

The ordinary common law rule is, that in crimi- 
nal prosecutions in inferior Courts, the proof must 
be reduced to writing. This obligation may be 
dispensed with or relaxed by statute, either ex- 
pressly or by necessary implication.' The Judge's 
notes may be substituted for a full record of the 
evidence, as provided by 9 Geo. IV., cap. 29, sec. 
20.^ Or the recording or noting of the evidence 
may be made dependent upon the parties, or either 
of them, requiring it to be made.* But where there 
is no statutory dispensation, either expressed or 
necessarily to be implied, the evidence must be 
reduced to writing, and not even the express con- 
sent of the panel that the evidence shall not be 
recorded will bar him from bringing the proceed- 
ings under review. — Penman v. Watt, H. C, Nov. 
24 and 25, 1845, 2 Broun, 586. The statute under 
which proceedings were taken in that case was 4 
Geo. IV., cap 34. 

But if it plainly appears from the statute that 
the ordinary common law procedure is inapplicable, 
and that it is not intended that it should be used, 

» 2 Irr. 674. 

' See notes to section )6 of the Summary Frocedare Act, 1864, gupra^ pp. 
91-94. 

* Suprd, pp. 18 and 34. 

^ For instance, the Tweed Fisheries Act, 18&7, section 93. Halliday y. 
Bathgate, 6 Inr. 382. 
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the evidence need not be reduced to writing. This failubi 
was held as to proceedings under 6 Geo. IV., cap. ^*^"' 



FaSALXO 



129 (Combination of Workmen Act), in Knox v. rkcord 
Raimay, H. C, July 7, 1837, 1 Swin. 517 ;i and as ^^Sb 
to proceedings under 9 Geo. IV., cap. 69 (the 
Night Poaching Act), in Shields v. Dykes, H. C, 
Feb. 2, 1854, 1 Irv. 359. 



12, Failure or Refused to note Objections to the 
Admission or Rejection of Evidence. 

Some statutes and regulations give express direc- 
tions that such objections shall be noted, for in- 
stance — 

Injury trials. — ^The Act of Adjournal, 17th March 
1827, chap. V., sec. 1, supra, pp. 12 and 31. See 
also p. 173. 

In summary trials — 

(1) 9 Geo. IV., cap. 29, sec. 19, supra, pp. 18 
and 33. 

(2) The Summary Prosecutions Appeals Act, 
1875, sec. 6, supra, p. 209. 

Other statutes again prescribe a form of record, 
wliich contains no provision for noting such objec- 
tions, — ^for instance, section 16, and Schedule (I) of 
the Summary Procedure Act, 1864, supra, pp. 91 
and 138, — and thus appear by implication to dispense 
with such a note. It may be doubted, however, 
whether, even in proceedings under such a statute, 
the Court of Justiciary would not order inquiry and 
grant redress, if it appeared that the Judge had 
failed when asked to note a well founded and mate- 
rial objection. 

13. Amendment of Complaint or Libel. 

A complaint under the first section of 9 Geo. IV. , 
cap. 69, charged the accused with unlawfully enter- 
ing or being on certain lands " for the purpose of 

^ Lord Medwyn disseated. 
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AMttsD- " taking game or rabbits.'* The accused having 
cotc^ ^' objected to the relevancy of the complaint, on the 
PLAINT OR ground, inter alia, that entering or being upon lands 
LiBBL. jj^j, ^j^g purpose of taking rabbits was not a statutory 

offence, the Sheriff allowed the prosecutor to 
delete the words '* or rabbits,'' and, this having been 
done, repelled the objections to the relevancy. In 
a suspension it was held that this amendment was 
incompetent. The Lord Justice-Clerk (Inglis) said, 
" Such an alteration of the complaint I hold to be 
" quite incompetent without the consent of the 
" accused." — Mitchell v. Campbell, H. C, Jan. 6, 
1863, 4 Irv. 257.* 

Considerable powers of amendment, " not chang- 
" ing the character of the offence," are given by 
section 6 of the Summary Procedure Act, 1864. 
Special reference is made to the notes to that sec- 
tion, supra, pp. 73-81, and, in particular, to the case 
of Owens v. Calderwood^ in which an amendment 
of a material character was held competent, 

14. Adjommment during Trial and Inclosure of the 

Assize. 

The power of adjourning, during trial, if not 
oppressively exercised, is inherent at common law 
in every Court possessing criminal jurisdiction, on 
the principle that with jurisdiction there is given 
every power which is necessary to the full exercise 
of the jurisdiction. 3 And the same rule applies in 
proceedings under penal statutes in the absence of 
provision to the contrary.* 

As to granting warrant for the incarceration or 
detention of the respondent during such adjourn- 
ments, there is more difficulty. In proper criminal 
causes such a power no doubt exists. But in 

^ See also Smith v. Young, H. C, March 8, 1856, 2 Irv. 402. 
» H. C, Feb. 20, 1869, 1 Couper, 217, and supra, p. 7a 
' Opinions of the Lord Justice-Clerk (Inglis) and Lord Cowan in Bruct v. 
LinUm, Nov. 30, 1860, 23 D. 94 and 95. 
* Afahnie v. Jeffrey, Jan. 22, 1840, 2 Swin. 485. 
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quasi-criminal proceedings under penal statutes, the awoubn- 
powers of interfering with the liberty of the subject ^^'^' ^^ 
by apprehension or incarceration confened by the 
statute are strictly constiTied. 

In Bricce v. Linton ^ it was held, in proceedings 
under the statutes 9 Geo. IV., cap. 58, and 16 and 
17 Vict., cap. 67, that where the diet was adjourned 
by the Magistrate until the following day, it was 
incompetent for him to grant warrant for the incar- 
ceration of the respondent " tiU he find caution 
'^ acted in the books of Court, under a penalty of 
" £20 sterling for his appearance at that and all 
'' future diets of Court." The Act 16 and 17 Vict., 
cap. 67, authorises apprehension in the first instance 
instead of citation, and gives the Magistrates power 
to adjourn, but it gives no power to incarcerate 
the respondent during adjournment. The Sum- 
mary Procedure Act, 1864, section 12, gives express 
power to the inferior Court, in cases brought under 
that Act, to grant warrant to detain the respondent 
in prison ^* until the period to which the hearing 
" shall be adjourned, or until he finds sufficient 
" caution to appear at all future diets of the Court." ^ 
The power thus given may be exercised in proceed- 
ings under statutes which do not authorise deten- 
tion, provided the complaint is brought under the 
Summary Procedure Act. 

In criminal trials by jury the adjournment of the 
diet is a matter requiring considerable care and 
regularity. 

The origin of the existing practice as to adjourn- 
ment during criminal trials by jury, whether in the 
Court of Justiciary or in the Sheriff Court, where 
the same rules obtain,^ was fully discussed in 
M'Garth and others v. Bathgate,*' In the course of 
a trial by Sheriff and jury, which lasted three days, 

1 23 D. 85, and mpra, p. 89. 

• Supra, p. 88. 
^ Supra, pp. 17 and 30. 

* H. C, May 14 and 15, 1869, I Couper, 260, erroneously called M'Garth 
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ADJot RN- the SheriflF twice adjourned the diet without giving 
Mxsr, &c. jjj his interlocutors any directions as to the custody 
of the panels or seclusion of the jury. What the 
SheriflF omitted to do is thus described by Lord 
Cowan :^ " We have no warrant to carry the prison- 
" ers to gaol and to bring them up to the adjourned 
" diet ; no order on the jurymen to remain under 
" charge of the macers at any appointed place ; no 
" duty imposed on any one to keep the jury from 
'' communicating with others ; and no oath adminis- 
" tered to the officers of Court said to have been in 
" charge ; nor was any specific duty laid on the 
"Clerk of Court." 

In respect of these defects in the interlocutors 
adjourning the diet, the sentence was suspended, 
although it was alleged that, in point of fact, the 
jury had on both occasions remained together in 
proper custody and seclusion during the adjourn- 
ments.* 

If after inclosure any of the jury escape, or are 
permitted to leave and hold communication with 
members of the public, the verdict and sentence 
will in general be set aside,^ provided the conduct 
complained of does not come to the knowledge of 
the panel before the verdict is returned. 

In the case of Luke,* the panel's counsel, on the 

> 1 Couper, 279. 

' The form of interlocutor now naed in the High Coort in adjonming a 
criminal trial to another day is as follows : — 

" In respect of the length of time already occnpied by this trial, and the 
" impossibility of bringing it to a conclusion in the coarse of this sederunt 
'* with a due regard to the case, the Court c<intinued the diet against the 
" panel till to-morrow morning at ten o'clock, and ordained all ooncemedf 
** panel, parties, witnesses, and assizers, then to attend, each nnder the 
*' pains of law, the panel in the meantime to be earned to and detained in 
" the prison of Edinburgh, and the haill 15 jurors now in the box to 
" repair under the charge of the Macers of Court to Hotel, in 

" Street, Edinburgh, where it was stated accommodation had been provided 
** for them, there to remain till brought here to-mnrrow in the hour of 
" cause above mentioned, and being strictly secluded durine the period of 
" adjournment from all communication with any person whatever on the 
" subject of this trial, the Clerk of Court having access to and liberty to 
** communicate with them in relation to their private affairs." 

[Signed by Clerk of Justiciary.] 

• Alison, ii. 31 ; Sanderson, July 1730, M*lSiiirin,No. 46 ; Hume, ii. 515. 

^ Dundee, Sept. 13, 1S66, 5 Irv. 293. 
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third day of a trial (the verdict having been returned Adjoueh- 
on the second day) objected, in arrest of judgment, *'*^^' 
that one of the jury had during an adjournment, 
between the first and second days of the trial, 
escaped or been allowed to leave by the macer or 
officer in charge of the jury, and had been absent 
all night ; and that while so absent he had had 
communication with certain persons unknown. It 
was further stated that these facts had only just 
come to the panel's knowledge. The Court held 
that the objection came too late ;^ their reasons are 
thus stated in the interlocutor : — 

" In respect the jury empannelled to try the case returned their 
verdict without any exception being taken to the competency of 
their so acting, and in respect, further, that on the Advocate- 
Depute moving for sentence after the verdict had been so returned, 
the case was then continued (without exception on the part of 
the panel) for the sole purpose of consideration by the Court of 
the nature and extent of the punishment to follow the verdict of 
the jury, — Refuse the motion." 

Where a juryman conversed with a person on a 
subject not connected with the trial, and was 
absent for about 6 minutes, an objection to the 
trial was repelled. ^ 

15. The Verdict. 

The verdict must be consistent with the charge. 
A verdict of guilty of theft, where the charge is 
assault and robbery, is inept. ^ 

Where the charges in the libel are alternative, a 
general verdict of guilty as libelled is incompetent. 
The jury must discrimihate and say which of the 
two charges they find proved, otherwise the verdict 
will be held bad from uncertainty.* 

Where the charge is theft aggravated by being 

^ The correctness of this mling seems to he open to donbt, if, as stated, the 
panel did not know of the irregolarity complained of nntil tiie day after 
the verdict was returned. 

' MacdonaXd, Sept. 26, 1821, Shaw (Jnst), 43. 

' Wallace and Others, May 21, 1821, Shaw (Just), 30. 

* Watt, Nov. 15, 1824, Shaw (Just), 128 ; Sinclair, Sept. 28, 1825 ; Ibid. 
138 ; Graham v. Todtrick, H. C , May 21, 1864, 4 Irv. 504. 



tion. 
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thiVbb. habite and repute a thief, it is incompetent to 
^'^- return a verdict of "guilty of being habite and 
" repute a thief," but not of theft.^ 

When once recorded the verdict cannot be 
changed, modified, or explained ; if it is inept or 
contradictory, a valid sentence cannot pass upon it.« 



16. Conviction and Sentence. 

Ccmvic- (1), Conviction. — Ab already explained, a con- 
viction following on an irrelevant or incompetent 
charge will be set aside.^ 

Again, a general conviction following on an 
alternative charge will be suspended.* 

The conviction must be conform to the charge. 
Thus where, in a prosecution under 9 Geo. IV., cap. 
69, the Sheriff found the accused guilty of being on 
the lands libelled, " for the purpose of destroying 
" game as libelled," the conviction was set aside in 
respect that in his finding the Sheriff had omitted 
the word "unlawfully,"^ and that thus the accused 
was not convicted of the statutory charge. 

In Craig v. The Great North of Scotland Rail- 
way Company^ the Sheriff convicted the accused 
" of having failed to deliver up his ticket," but said 
nothing as to his having refused to pay the fare 
which was of the essence of the chaise founded on 
the byelaw which was said to have been contra- 
vened. Sentence was suspended. 

It should be stated in the conviction whether it 
proceeds on evidence adduced, or on the confession 
of the accused. When a conviction simply found 
the accused "guilty of the crime of theft as 



> Beatson, July 17, 1820, Sbaw(Just.), 18. 

' Hunter and Others (Glasgow Cotton Spinnera' Case), Jan. 8, 1838, 2 
Swin. 14 and 15. 
' Suprctf p. 171. And see Arthur v. Peebles, supra, p. 128. 

* M'Nab V. Glass, H. C, Jan. 22, 1842, 1 Broun, 41 ; Jones and M'Ewan 
V. Mitchell, H. C, Dec. 23, -1853, 1 Irv. 334 ; Mains^ 3 Irv. 533, and supra^ 
p. 321 ; Neihon v. Stirling, 1 Couper, 476, and supra, p. 77 ; i?« Banzie v. 
Peebles, H. C, Mar. 16, 1875, 2 Kettie (Just.), 22. 

« SmUh V. Young, H. C, Mar. 8, 1«56, 2 Irv. 402. 

• 5 Irv. 206, and supra, p. 78. 
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" charged," without stating the grounds on which it cjokvio- 
proceeded, it was set aside.* Sm™?^. 

In Gray v. M^GUl^ one ground of suspension 
was that the conviction bore to proceed partly on 
evidence adduced, and partly on the admission (not 
the declaration or plea) of the two accused persons. 
In regard to this ground of suspension Lord Ard- 
millan said, "One of the points noticed by your 
" Lordship I look upon as very important I mean 
" that part of the judgment which refers to the 
" terms of the sentence. A combination of two 
" kinds of evidence is there set forth — ^the sentence 
" bearing to proceed upon a complex view of 
'' evidence and a partial admission. It is clear that 
" the confession was not of itself sufficient, and 
" that is the reason why the attempt is made to eke 
'' it out by other evidence. Now I can imagine a 
" case where a confession may be accompanied by 
" a distinct quaUfication, and where the prosecutor 
" may either take the confession so far as it goes, 
I " and rebut the qualification, or — and this is in 

" general much the safest plan — he may treat the 
" plea so qualified as one of not guilty, and let the 
'' case proceed accordingly. But this was not the 
" course adopted here." 

(2), Sentence, — The sentence pronounced must Sentence, 
be that authorised by the statute or at common 
law, neither more nor less. 

A strong illustration of this is to be found in 
Ferguson v. Thow^ where a sentence, pronounced 
in a prosecution under 4 Geo. IV., cap. 34, was 
suspended because hard labour was not imposed as 
part of the sentence. That statute provides that 
warrant may be granted " for committing him (the 
" party complained against) to the house of correc- 
" tion or prison, to remain and be held at hard 
" labour for a reasonable time, not exceeding three 

> Scoit V Sinclair, H. C, Dec. 19, 1857, 2 Irv. 745. 

' 3 Irv. 29, and BUfyra. See opinion of Lord Ivory, p. 45, and that of 
T.nrd Ardmillan, p. 49. 
» H. C, June 30, 1862. 4 Irv. 196. 
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cosvic " months." The Lord Justice-General (M'Neill) 

TI05 AND 

Sektence. 



TI05 AND gg^j j^ u n appears to me that the enactment in the 






41 



" clause referred to is not complete till you come 
to the provision regarding hard labour. It is no 
good answer that this particular prisoner has no 
" reason to complain of the non-fulfilment of that 
provision. The duty of the Justices is to walk 
according to the statute, which imposes one kind 
" of punishment, and does not leave it open to 
''them to dispense with the hard labour." 

In Gardner v. Dymock^ in a prosecution for a 
contravention of 13 and 14 Vict., cap. 70, brought 
under the Summary Procedure Act, a sentence was 
suspended as disconform to statute, in respect that 
no pecuniary penalty was imposed." It was held 
that the Magistrate had not pronounced an exhaust- 
ive sentence, and that under the statutes he had no 
power to abstain from imposing a penalty. 

The sentence cannot impose a punishment which 
is not covered by the prayer of the complaint or 
libel, even should the sentence be milder than that 
prayed for. The prayer of a criminal libel was for 
imprisonment only. On the application of the 
panel, the Sheriff, after conviction, imposed a fine 
instead of. imprisonment. The sentence was sus- 
pended, '' in respect the prayer in the original com- 
" plaint is for imprisonment only, while the sen- 
" tence pronounced is for a fine."^ 

Where the statute directs that the penalty im- 
posed shall be allocated in a certain way, the sen- 
tence will be suspended if this is not done. It was 
so held in proceedings under 30 and 31 Vict., cap. 
141 (Master and Servant Act, 1867). — Gait v. 
Ritchie, 2 Couper, 470. 

In Ross V. Stirling it was held that it was in- 
competent to award expenses in a prosecution for 
a contravention of section 16 of 25 and 26 Vict., 
cap. 35 (Public Houses Act, 1862), brought under 

* 5 Irv. IS. * By a majority. 

» Lamond v. Bakrr, Feb. 9, I860, 22 D. 71*8. 
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the Summary Procedure Act. The sentence was convic- 
accordingly suspended.^ senten^ 

In proceedings under the same statutes it was 
held ultra vires of the Magistrates to award im- 
mediate imprisonment, in respect that the Public 
Houses Act, 1862, authorised imprisonment only 
after failure to pay within fourteen days.^ 

Where imprisonment is awarded in criminal cases, 
the sentence must specify a definite term of imprison- 
ment. A sentence following on a complaint under 
4 Geo. IV., cap. 34, which awarded imprisonment 
'^ for a reasonable time not exceeding three months," 
was suspended, " in respect that no definite period 
'' of imprisonment had been awarded."^ 

Where a case is heard by two Justices or Magis- 
trates, the conviction and sentence must be signed 
by both.* In one case a conviction, signed by the 
presiding Justice as preses, was sustained in respect 
of an alleged custom;^ but whatever may be the 
law while the Justices are acting in exercise of 
their common law powers, it is right, when they are 
acting imder statutory authority, that all who hear 
the case, or at least a quorum, should sign the 
conviction.^ 

K the sentence is vitiated in essentialibus, it will 
be set aside. ^ 

Unless proceedings in absence are authorised by 
the statute, the conviction and sentence must be 
written out and signed before the panel is removed 
from the bar.® 

^ H. C, Oct 22, 1869, 1 Coaper, 336, and WLpray p. 105. 

* Rhodes v. Boss, I Couper, 469 ; hat Bee M'Donelty, Davidmm, I Coaper, 
9, and suprotp, 222, note 2. 

> Grant v. CfrarU, H. C, Deo. 3, 1865, 2 Inr. 277. 

* Lock V. Dooleii, H. C, Feb. 6, 1850, J. Shaw, 307; WUliamion v. TJiom- 
eon, H. C, Nov. 29, 1858, 3 Irv. 295. 

> Hanken y. Alexander, 1 Swin. 44. 

* Compare Ranken v. Alexander, aupra, and Birrel r. JofieJt, 3 Iir. 656. 
See supra, pp. 214, 215, note 4. 

7 Murchie v, Fairbaim, 1 Maoph. 800, supra, 259 ; and Clarkson ▼. Muir, 
2 Couper, 125, and supra, p. 306 ; bat see Stewart v. Bcyd, where a con- 
viction was sustained, although the Justice by a second interlocutor recalled 
part of the sentence originally imposed. 

* Oray v. M'OUl, 3 Irv. 29, supra. 
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In conclusion it should be stated that the 
examples given in this chapter are only a few 
among many illustrations of the grounds of review 
competent in criminal cases ; but it is hoped that 
they will serve to give a general idea of the powers 
of the Court of Justiciary in enforcing regularity 
and purity in the administration of criminal justice 
in inferior Courts. 
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A. 

TRIAL BY JURY ON A CRIMINAL LIBEL. 

1. Criminal Libel in Trial by Sheriff and Jury, 

A RCHIBALD DAVIDSON, Esquire, Sheriff of Mid-Lofcliian 
■^^ and Haddington, To 

the Clerk of the Sheriff Court of Mid-Lothian, and his deputes, 
and officers of said Court, executors hereof, respectively, in terms 
of law, greeting, — ^Whereas it is humbly meant and complained 
to me by Robert Laidlaw Stuart, Procurator-Fiscal of said 
Court, for the public interest, upon and against A B , 

now or lately a prisoner in the prison of Edinburgh : THAT 
ALBEIT, by the laws of this and of every other well-governed 
realm, THEFT is a crime of a heinous nature, and severely 
punishable : YET TRUE IT IS AND OF VERITY, that the 
said A B is guilty of the said crime of theft, actor, or 

art and part : IN SO FAR AS, the said A B 

[Here follows the species /acti.'\ 

And the said A B having been apprehended and 

taken before John Tawse, Esq., one of the magistrates of the 
city of Edinburgh, did, in his presence at Edinburgh, on the 

day of 1876, 

emit and subscribe a declaration : Which Declaration, as also the 
articles specified in the Inventory hereunto annexed and referred 
to, being to be used in evidence against the said A B 

at his trial, will, for that purpose, be in due time lodged in the 
hands of the Clerk of the Sheriff Court of Mid-Lothian, before 
which he is to be tried, that he may have an opportunity of seeing 
the same : ALL WHICH, or part whereof, being admitted by the 
judicial confession of the said A B , or found proven 

by the verdict of an Assize, before me or any of my Substitutes, 
the said A B ought to be punished with the pains of 

law, to deter him and others from committing the like crimes in 
all time coming. 

HBREFORE IT IS MY WILL, and I command you, that Wmo/the 
on sight hereof ye pass, and in Her Majesty's name and authority LibeL^ 
and mine, lawfully summon, warn, and charge the said A 

See p. 23, supra. The will contains two diets of compearanoe in tenoi 
of 16 and 17 Vict, cap. 80, mo. 35, and Schedule (L). 
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Crtminal B to compear personally before me, or any of my Subeti- 

Libel. tutes, in a Court to be holden by us, or any of us, at Edinburgh, 
within the ordinary Sheriff Court-house there, upon the 

lit Diet Twenty-seventh day of November, eighteen hundred and seventy- 
six years, 

in the hour of cause, at twelve o'clock noon, for the first diet, 
there to plead Guilty or Not Guilty, and to underlye the law for 
the crime above mentioned ; and also, if required, upon the 

2d Diet. Seventh day of December, eighteen hundred and seventy-six years, 

for the second diet, at ten o'clock forenoon, again to plead Guilty 
or Not Guilty, and to underlye the law as aibresaid ; as also, if 
required, for the said second diet alternately, that ye summon an 
ALSsize hereto, being not fewer than the number of forty-five per- 
sons, together with such witnesses as best know the verity of the 
premises, whose names are hereto subjoined in a list subscribed by 
the complainer, personally, or at their dwelling-places, all to com- 
pear before me, or any of my Substitutes, time and place of said 
second diet of compearance ; the said persons of inquest to pass 
upon the Assize of the said A B , and the said wit- 

nesses to bear leal and soothfast witnessing, in so far as they know 
or shall be asked at them, respecting the said A B , 

his guiltiness of the crime libelled ; ilk assizer and witness under 
the pain of one hundred merks Scots : According to justice, as you 
shall answer to me thereupon : The which to do I commit to you 
respectively, in terms of law, as said is, full power by these my 
letters, delivering them, by you duly executed and endorsed, again 
to the bearer. 

Given (U Edinburgh, and signed by the Clerk oftht 
SJuriff Court of Mid-Lothian, the twenty-first 
day of November, in the year eighteen hundred 
amd seventy-six, 

(Signed) John C. Whitten, 

SherifClerk. 

[Here follow the inventory referred to in the foregoing libel, the 
list of witnesses, and the list of the assi»ei\ 

2, Blank Letters of ExcuIpcUion.^ 

ARCHIBALD DAVIDSON, Esquire, Sheriff of Mid-Lothian 
and Haddington, — ^To 

my officers of Court, executors hereof, conjunctly and severally, 
specially constituted, greeting : — 

^ See pp. 12 and 2S, supra* 
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WHEREAS it is humbly meant and shewn to me by Criminal 

Ltbel in 



complainer 1^^;^^^ 
that the said complainer been indicted to stand trial and.[ury. 

before me in a Criminal Libel at the instance of the Procurator- 
Fiscal of Court of the said County, for the crime of 

and as the said complainer mean to adduce certain witnesses 
by way of exculpatory proof : — ■ 

Mt will 18 HEBEFORE, and I charge you strictly, and command, 
that ye pass, and, in my name and authority, SUMMON, WARN, 
and CHARGE, personally, or at their dwelling-places, such wit- 
nesses as best know the verity of the premises, whose names shall 
be given to you in a List signed by the complainer or 
soUcitor, to compear before me, or my Substitute, within the 
Sheriff Court, County Buildings, Edinburgh, upon the 
day of in the hour of cause (Ten o'clock 

Forenoon), to bear leal and soothfast witnessing, in so far as they 
know, or it shall be asked at them, in all matters relating to the 
said complainer's innocence, or in exculpation of the crime libelled, 
each under the pain of one hundred merks Scots. — Which to do is 
hereby committed to you. — ^According to Justice, as you will 
answer thereupon. 

Given under the hand of the Clerk of Court, at 
Edinburgh, the day of 

eighteen hundred and 
years, 
(Signed) , JSherif Clerk. 

3. Record of Trwl by Sheriff and Jury. 

SHERIFF COURT. 

At Edinburgh, the day of 1876 

years, in a Sheriff Court of Mid-Lothian, held 
by Archibald Davidson, Esq., Sheriff of Mid- 
Lothian and Haddington, — 

Compeared A B , the panel, designed in the preceding 

libel, and accused as therein set forth. 

Present, — For the panel, — 

The Prosecutor. Mr D. Smith, Law Agent, 

The Sheriff finds the libel relevant to infer the pains >of law. 

(Signed) Archd. Davidson. 

The panel being interrogated by the Court upon the libel, he 
anbwera that he is not guilty. 

Y 
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Kboordin The Sheriff, in respect of the said plea of not guilty, continues 
TRIAL BY the case to the day of 1876 years, being the second 

AND JraT ^^®* ®^ compearance set forth in the Will of the Libel, and ordains 
* the panel then to appear. (Signed) Abchd. Dayidson. 

At Edinbuigh, the day of 1876 years, 

pitting in judgment, Hubert Hamilton, Esq., 
SheriffHBubstitute of Mid-Lothian, — 

The diet being again called, recompeared the said A B 

Present, — Fdr the panel, — 

The Prosecutor. Mr Brand, Advocate. 

The panel again pleaded not guilty. 

The Sheriff-substitute remits the panel and the libel to the 
knowledge of an Assize, and allovs the panel a proof in exculpation 
and alleviation. 

The following 15 persons were balloted to pass upon the 
Assize : — [Here follows list o/jurors], 
who were lawfully sworn, and no objections to the contrary. 

The following witnesses were adduced, sworn and examined in 
support of the libel : — [ Witnesses* names'\. 

The panel admits that the declaration libelled was freely and 
voluntarily emitted by him of the date it bears, and while in his 
sound and sober senses. 

[Signed by Cownsd or Procurator for Paiid.^ 

The declaration was here read. 

The Procurator-FiBcal declared the evidence in support of the 
libel closed. 

The following witnesses were adduced, sworn and examined in 
exculpation : — [Witnesses* names\ 

The Counsel for the panel declared the evidence in exculpation 
clased. 

The Prosecutor and the Counsel for the panel severally addressed 
the Jury. 

The Sheriff-substitute summed up the evidence. 

The Jury find the panel guilty of the crime of theft as libelled. 
\H ere follows sentence si{/necl by Sheriff,^ 

4. Interlocutor a/fjouniing the Dietfroni one day to another, 

in a Trial by Sheriff and Jury.^ 

In respect of the length of time already occupied by the trial, 
and the impossibility of biinging it to a conclusion in the course 
of this sederunt with a due regard to the case, the Sheriff [or 
Sheriff-substitute] continues the diet against the panel till to- 
moiTOW morning at o'clock, and ordains all 

concerned then to attend, each under the pains of law, and the 

>^ See the case of M*Garth ami others v. Bathgate^ 1 Couper, 260, mpra^ 
p. 327. 
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panel in the meantime to be carried to and detained in the prison Aimoitrk- 
of ; and the haill 15 jurors now in the box to mknt of 

repair under the charge of [here give name and designation of the ^iIl by 
officer tmder whose charge the jury aa^e placed] to [give the name <>/* Sheriff 
the hotel or house to which the jury are to he taken for the night]^ and Jury. 
where it is stated that accommodation has been provided for 
them, there to remain till brought here to-morrow in the hour of 
cause above mentioned, and being strictly secluded during the 
period of adjournment from all communication with any person 
whatever on the subject of this trial, the Clerk of Court having 
access to and liberty to communicate with them in relation to pri- 
vate affairs. [Signed by the Sheriff". 



:T 



B. 

TRIAL ON SUMMARY COMPLAINT. 

i. Under 9 Geo. IV., cap. 29 {Sir William Bae's Act), sec. 19, aiid 

Schedule (0). 

Form of Complaint and Deliverance. — Supra, p. 18, note 2. 
Procedure thereon and Sentence. — Supra, p. 19, note; and pp. 
32-34. 

2. Under the Sum/tnary Procedure Act, 1864^ 

Forms : — 

In Complaints at Common Law. — Supra, p. 124. 
In Complaints under Statute. — Supra, p. 126. 
Interlocutors and Warrants. — Supra, pp. 130-149. 



c;. 

BILL OF ADVOCATION. 

Bill of Advocation^ ofJudgmerU dismissing a Complaint. 

Unto the Right Honourable the Lord Justice-General, 
Lord Justice-Clerk, and Lords Commissioners of Justi- 
ciary, 

Humbly means and shews your Servitor, — 

A B [designing him], Coinplainer ; 

against 
C D [designing him], Respondent. 

That the complainer is under the necessity of conii)lai!iing to 

' Or *• Advocation and .Suspension," 



340 APPENDIX C. 

Bill of your Lordshipe of a pretended interlocutor or judgment pro- 
Advoca- nounced at on the • day of 

two of Her Majesty's Justices of the Peace for the county of 

[or hy the Sheriff'SuhstUute of the CouifUy, or 
other inferwr Jvdge or JvdgeSj naming him or them\, upon a peti- 
tion or complaint at the instance of the oompkdner \if at the in- 
stance of a private party addf with concurrence of E F , 

Procurator-Fiscal of Court], as therein set forth, charging the 
respondent with a contravention of the Statute 
[or other crime or offence], whereby the said Justices [or Sheriff 
substitute, or other Judge or Judges] dismissed the said petition or 
complaint most wrongously and unjustly, as will appear to your 
Lordships from the annexed Statement of Facts and Note of Pleas 
in Law. 

fferefore the complainer prays yotir Lordships for letters 
of advocation in tJ^ premises at his instance hi 
comment form ; and in the meantime to grant war- 
rant to the [Clerk of the Court in which case has 
been decided] at [the town where the trial took 
place] or other custodier of the proceedings at the 
instance of tJie complainer against the respondent, 
and interlocutors foUounng thereon, to tran>smit the 
same to the Clerk of Justiciary ; and on consideror 
tion of the said proceedings, to advocate the same ; 
to recal the interlocutor or judgment complained of; 
to remit to the Justices of the Peace for the said 
county [or other Judge or Judges] to proceed unt/i 
the said petition or complaint ; to find the complainer 
entitled to expenses; or to do further or otherwise m 
the premises as to your Lordships shall seem proper. 

According to Justice. 

[Signed by Counsel or Agent]. 

[Here follow the Statement of Facts and Note of Pleas in Law,^ 
which are also signed by tJve complainer^ s counsel or agent,] 



First Interlocutor, 

EdinJburgh, 18 . — Having considered this Bill, 

Grants warrant for serving a copy thereof, and of this deliverance, 
on the therein named C D , Respondent ; and fui*ther, 

Grants warrant for and ordains transmission of the proceedings 



1 ^< 



h*ce pp. 167 and 174, supra. 
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complained of to the Clerk of Justiciary, and appoints the case to Bill of 
be heard on the^ day of Advoca- 

(Signed) C N . "<>^- 

Execution of Service, 

This Bill of Advocation intimated by me, A B [mes- 

Benger-at-arms or Sheriff-oflGicer^], to C D , Respondent, 

by delivering to him personally found a full double of the said bill 
and of the interlocutor thereon, having a just copy of intimation, 
service, and requisition subjoined, in presence of M N , 

residenter in Edinburgh, this day of , 

eighteen hundred and years. 

[Signed by A B .] 

M N , witness. 

Interlocutor sustaining a BiU of Advocation, and remitting to the 
Justices of the Peace or other inferior Jvdge or Judges to hea/r 
and determine the Complaint, 

Edinburgh, 18 . — ^The Lord Justice-General, j,ct. 

Lord Justice-Clerk, and Lords Commissioners of Justiciary, having AU, 
considered this Bill, and heard counsel for the parties : ^ Remit 
to [the Justices cw other inferior Judge or Judges^ to recal 
the interlocutor complained of, and to hear and determine the 
complaint according to the statute : Find the Respondent liable 
in expenses, which modify to guineas, for which, and 

one guinea as the dues of extract, decern. 

(Signed) J I ,I.P.D. 

Interlocutor refusing a Bill of Advocation. 

Edivhwrgh, 18 . — ^The Lord Justice-General, Act, 

Lord Justice-Clerk, and Lords Commissioners of Justiciary, having AIjl, 
considered this Bill, and heard counsel for the parties. Refuse the 
Bill :^ Find the Complainer liable in expenses, which modify to 
guineas, for which, and one guinea as the dues of 
extract, decern. 

(Signed) J I , LF.D, 

^ The day of bearing ia usually left blank. See pp. 168 and 188, twpra, 

' By 1 1 and 12 Vict, cap. 79, sec. 6, it is enacted ** That it shall be lawful 
" to serve all indictments, criminal letters, and other writs, and to execute 
" all writs abd warrants issuing furth of the Court of Justiciary in Scot- 
'* land, either by a macer of Court or a messenger-at-arms, or by any 
<* Sheriff-officer or Steward's officer of the county or stewartry within which 
" such service or execution shall be made.'* 

' Sometimes the words " Pass the bill " are inserted. But these words 
seem scarcely to be applicable where the case is remitted to the iuferior 
Court. The words '* Advocate the cause " are not now used. Supray pp. 
169 and 167, note 3. 

* Supra, p. 169. 
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D. 

BILI^ OF SUSPENSION AND SUSPENSION AND 

LIBERATION. 

Bill of f^ ^m ^^ Suspension of a Summary Conviction and Sentence 
9IOH. imposing a fine and ordaining imprisonment for a specified 

period faUing payment. 

Unto the Right Honourable the Lord Justice-General, 
Lord Justice-Clerk, and Lords Commissioners op Justi- 

CIART, 

BILL OF SUSPENSION 

FOR 

A B [designing him], Complainer;^ 

AGAINST 

C D [designing him], Respondent, 

Humbly means and shews joor Servitor, A B , Complainer, 

That the complainer is under the necessity of applying to your 
Lordships for suspension of a pretended warrant or sentence dated 
on or about the day of , whereby the Sheriff- 

substitute [or other inferior Judge or Judges\ at , 

found the complainer guilty of \here describe the crime or offence], 
and therefore fined and amerciated him in the sum of 
sterling, payable to the Procurator- Fiscal of Court, and failing 
payment decerned and ordained the complainer to be removed 
from the bar and to be imprisoned in the prison of 
until he should pay said fine, but said period of imprisonment not 
to exceed days from the date, gf said sentence, the said sen- 

tence being pronounced upon an application at the instance of 
C D , Procurator-Fiscal of Coiu*t, against the com- 

plainer, most wrongously and unjustly, as will appear to your 
Lordships from the annexed Statement of Facts and Note of Pleas 
in Law. 

Therefore the complainer prays your Lordships to grant 
warrant for serving a copy of this Bill and ddiver* 
ance thereon on the said C D , the re- 

spondent; and farther, to grarU warrami ordaining 
the Clerk of the Sheriff (or other) Court at 

to transmit the whole proceedings hereinafter 
mentioned to the Clerk of Justiciary ; to suspend the 
vyarrarU or sentence complained of simpliciter ; and to 

^ Or fiUBpeiuler. 
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find the suspender entitled to expenses ; or to do other- Bill of 
mse or farther in the premises as to your Lordships Suspbw- 

SION« 

may seem proper. 

According to Justice. 

[Signed by Counsel or Agent.] 

[HerefoUow Statement of Facts and Note of Pleas in Law, For 
Execution of Service and Interlocutors see Appendix C, p. 341y 
supra, ancf Appendix i>, No. 2, infra, p. J^.] 

2. Bill of Suspension and Liberation where the Complainer has 
been summarily convicted^ and sentenced to immediaie im- 
prisonment. 

Unto the Right Honourable the Lord Justice-General, 
Lord Justice-Clerk, and Lords Commissioners op Justi- 
ciary, 

BILL OF SUSPENSION AND LIBERATION 

FOR 

A B [designing him], Complainer [or Suspender] \ 

against 
C D [designing him], Respandent. 

Humbly means and shews your Servitor, A B , Complainer, 

That the complainer is under the necessity of applying to your 
Lordships for suspension of a pretended conviction and sentence, 
dated on or about the day of , whereby 

W G , Esq., Sheriff-substitute at , 

found the complainer guilty of the crime of theft, as charged in a 
summary complaint at the respondent's instance, and therefore 
ordained the complainer to be removed £rom the bar and to be 
imprisoned in the prison of for a period of 60 

days from the date of the said conviction and sentence, most 
wrongously and unjustly, as will appear to your Lordships from 
the annexed Statement of Facts and Note of Pleas in Law. 

That the complainer, having been imprisoned in the prison of 

under the aforesaid conviction and sentence, also 
prays for liberation. That he is desirous of obtaining interim 
liberation, and submits that in the circumstances he is entitled to 
interim liberation without caution ; but if necessary he is willing 
to find caution in common form to return to prison and undergo 
the remainder of his sentence in the event of this bill being 
refused. 

Tlierefvrre the complainer prays your Lordships to grant 
warrant for serving this Bill on tlie said C D , 

and for the transmission of tJie whole proceedings com- 
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Bill or 
Suspen- 
sion AND 
Libera- 
tion. 



plained of to the Clerk of Justiciary ; to mispend the 
said pretended conviction and sentence simpliciter ; and 
to ordain the complainer to be immediately set ai liberty ^ 
if not already liberated ad interim, and to find ^ 
complainer entitled to expenses; in the meantime to 
grant interim liberation as craved ; or to do otherwise 
or further in the premises cu to your Lordships may 
seem proper. 

[Signed by Coansel or Agent.] 



First Interlocutor, 

Edinburghy 18 . — Having considered the 

foregoing Bill, Grants warrant for serving a copy thereof and of 
this deliverance on the therein named O D ; and 

farther grants warrant for and ordains transmission of the pro- 
ceedings complained of to the Clerk of Justiciary ; and appoints 
the case to be heard on the day of 

Meantime grants warrant for the liberation of the Complainer on 
his finding caution in the Court Books of 

that he shall return to prison, and undergo the remainder of the 
sentence complained of in the event of this Bill being refused, 
and that under the penalty of £ sterling. 

(Signed) C N 

Execution of Service as in Appendix C, p. 841. 

Interlocutor passing the Bill. 

Act, Edinbu/rgh, 18 . — ^The Lord Justice- 

^^- General, Lord Justice-Clerk, and Lords Commissioners of Justi- 

Th^Com^ ciary, having considered this Bill, and heard counsel for the parties,' 
plainer Pass the Bill : Suspend the conviction and sentence complained of 
simpliciter [If the complainer is still in prison add, Ordain the 
Complainer to be instantly set at liberty, and decern] : find the 
Bespondent liable in expenses : Modify the same to £ , 

for which, and one guinea as the dues of extract, decern. 

(Signed) J I ,LP.D. 



person 
ally.* 



AH. 

AU. 

Present — 

The Com- 

plainer 

person- 

aUy.» 



Interlocutor refusing the BiU. 

Edinburghf 18 . — ^The Lord Justice-General, 

Lord Justice-Clerk, and Lords Commissioners of Justiciary, having 
considered this Bill, and heard counsel for the parties, Kefuse the 
Bill : Find the Complainer liable in expenses : Modify the same to 
£ , for which, and one guinea as the dues of extract, decern* 



(Signed) 



I.P.D. 



> See 38 and 39 Vict, cap. 62, sec. 10, supra, p. 177. 
' When the Court pass the bill they usually insert findings of their 
reasons for doing so in the interlocutor. See p. 181, supra. 
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3. BiU of Suspension and LibercUion where the Complainerhas been Bill of 

convicted ofi the verdict of an Assize, and sentenced to imprison- ^^^^ ^'jj^ 

7nent, Libera- 

tion. 

BILL OF SUSPENSION AND LIBERATION, 

Andrew Clendinnen 

AGAINST 

Peter Rodger and George Rodger. 



Unto the Right Honourable the Lord Justice-General, Lord 
Justice-Clerk, and Lords Commissioners of Justiciary, 

BILL OF SUSPENSION AND LIBERATION 

FOR 

Andrew Clendinnen, presently prisoner in the prison of 

Selkirk, Complainer, 

AGAINST 

Peter Rodger and George Rodger, Writers in Selkirk, 
Procurators-Fiscal for Selkirkshire, BespondentSf 

Humbly Sheweth, 

That of this date sentence was pronounced by the Sheriff of Nov. 1, 
Roxburgh, Berwick and Selkirk upon the complainer under a ^®^^' 
criminal libel at the instance of the said respondents, Procurators- 
Fiscal of Court for the public interest, against the complainer, 
whereby the said SherijQT adjudged the complainer to be imprisoned 
in the prison of Selkirk for the period of three calendar months 
from this date, and thereafter set at liberty, and granted warrant ^ot. 1, 
to all concerned accordingly, most wrongously and unjustly, as will ^^'^^' 
appear to your Lordships from the annexed Statement of Facts and 
note of Pleas in Law. 

That the complainer feels aggrieved by the said sentence, and is 
under the necessity of applying to your Lordships for suspension 
of the same and for liberation. 

May it there/ore please your Lordships simpliciter to sics- 
pend tlie said sentence and whole grounds and warrants 
thereof y and all tJuU has followed thereon ; and also to 
grant warrant charging the Keeper of the Prison of 
Selkirk to set the complainer at liberty; and at cUl 
events to grant warrant for the immediate liberation of 
the complainer upon his finding caution to such an 
amount as may be fixed by y&nr Lordships to retiim to 
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Bill of 

St'SPBN- 
HION AND 
LiBRRA- 
TION. 



j/riiion in the event of tiie present biU of suspension and 
liberation being ultimately re/used; and further^ to 
grant warrant ordainitig the SJierijff-Clerk at Selkirk or 
otJier custodier of the proceedings at t/ie instatiee of the 
respondents against the cotupiaitiery to transmit the same 
to the Clerk of Justiciary; and to find the complainer 
entitled to expenses ; or to do otlienmse orjurther in the 
premises as to your Lordshijjs shall seem proper. 

According to Justice, &c. 

(Signed) Hugh Lockhart, AgetU, 



Nov. 1, 
1875. 



STATEMENT OF FACTS. 

1. On the 16th day of October 1876 the respondentft, as Pro- 
curators-Fiscal of Court for the public interest, executed against 
the complainer a criminal libel charging him with the crime '' of 
" fraud, particularly the wickedly, fraudulently and feloniously 
'* putting away, carrying off, or secreting by an insolvent or other 
'^ debtor of his funds or effects with intent to defraud his creditors." 

2. At the first diet, which was held on Friday, the 22d October 
1875, the Sheriff-substitute (Milne) foiind the libel relevant to 
infer the pains of law, and the complainer thereafter pleaded not 
guilty. The second diet was held on Monday, the 1st November 
1875, when the trial proceeded before the Sheiiff (Pattison) and a 
jury. After trial the jury returned a verdict " finding all in one 
" voice the said Andrew Clendinnen guilty as libelled, but recom- 
" mending the said Andrew Clendinnen to the leniency of the 
" Court." 

3. This verdict having been recorded, the Sheriff pronounced the 
following sentence : — " The Sheriff, in respect of the verdict of the 
" Assize, sentences and adjudges the said Andrew Clendinnen to be 
<' imprisoned in the prison of Selkirk for the period of three calen- 
'' dar months from this date, and thereafter to be set at liberty, 
" and grants warrant to all concerned accordingly." In respect of 
the said sentence the complainer was forthwith imprisoned in the 
prison of Selkirk, where he still remains. 

4. The said conviction and sentence were illegal and unwarrant- 
able, and should be suspended, in respect the complainer was 
not charged with or convicted of a crime known to the law of 
Scotland. 

5. If it is held that the said major proposition contains a separ^ 
able alternative charge of the putting away of his funds or effects 
as aforesaid, by cm insolvent as distinguished from any other debtor, 
and that such a charge is relevant, the verdict of the jury is bad 
from uncertainty, as it does not specify the chai^ or part of the 
major proposition of which they find the complainer guilty, and 
therefore the sentence following thereon falls to be suspended. 
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PLEA in LAW. Bill of 

SUSPKX- 

The sentence complained of should be suspended and liberation sign and 
granted, with expenses, as craved, in respect — ™n "^^ 

(1), The complainer was not charged with or convicted of any 
crime known to the law of Scotland. 

(2), At least the putting away of his funds or effects by a debtor 
other than insolvent, with intent to defraud his creditors, is not a 
crime known to the law of Scotland. 

(3), Assuming that the major proposition of the said criminal 
libel contains a separable charge of the putting away, as aforesaid, 
of his funds or effects by an insolvent, as distinguished from any 
other debtor, and separaHrn that such a charge is relevant, the 
verdict of the jury is bad from uncertainty. 

In respect whereof, &c. 

(Signed) Hugh Lockhart, Agent. 

Ediribwrghy \^th November 1875. — The Lord Justice-Clerk 
having considered this Bill^ grants warrant for serving a copy 
thereof, and of this deliverance on the therein named Peter Rodger 
and George Rodger, Respondents : And further, grants warrant 
for and ordains transmission of the proceedings complained of to 
the Clerk of Justiciary; and appoints the case to be heard on 
Friday first, 19th current, at Two o'clock p.m. 

(Signed) Moncreiff. 

Selkirk, 17th November 1875. — We accept service of the fore- 
going Bill of Suspension and Liberation, and deliverance thereon, 
and dispense with service by an officer. 

(Signed^ Peter Rodger. 

( „ ) Geo. Rodger. 

Edinbwrghy I9th November 1875. — ^The Lord Justice-General, 
Lord Justice Clerk, and Lords Conmiissioners of Justiciary, having 
considered this Bill, and heard counsel for the parties thereon, on 
the motion of the Complainer's counsel, Grant warrant for the 
interim liberation of the Complainer, on his finding caution in the 
Sheriff Court Books of Selkirkshire that he will return to prison 
and undergo the remainder of the imprisonment decerned for, and 
that under the penalty of Ten pounds sterling, in the event of this 
Bill being ultimately refused.^ 

(Signed) John Inglis, I.P.I). 

^ As an early day for the hearing was fixed in the first interlocutor, the 
complainer was not at once liberated ad interim. But as the Court were 
not prepjtred to pronounce judgment immediately after the hearing, interim 
liberation was granted. 
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Act Edinburgh^ 3d December 1875. — The Lord Justice-Oeneral, Lord 

-^^* Justice-Clerk, and Lords Commissioners of Justiciary, having re- 

Tl^^mn^ sumed consideration of this Bill, and heard counsel for the parties, 
plainer Find that the major proposition of the Libel is irrelevant : There- 
person- fore pass the Bill, suspend the conviction and sentence complained 
*lly* of sinipliciter, and decern : Find the Res^wndents liable in expenses : 

Appoint an account thereof to be lodged, and remit the same to 

the Clerk of Court to tax and report. 

(Signed) John Inolis, I.P.D. 



E. 

APPEALS TO THE CIRCUIT COURT OF JUSTICIARY. 

1. Ap2>eal to the Circuit Court of Justiciary under 20 Geo, 11,^ 
cap. 43, not taken and entered in open Court, 

Unto the Right Honourable the Lord Justice-General, 
Lord Justice-Clerk, and Lords Commissioners op Justiciary, 
or such of their - Lordships as may be the Judges at the next 
Circuit Court of Justiciary, to be holden at , 

THE 

APPEAL 

OF 

M M [designing him]. Appellant; 

AGAINST 

C D [designing him], Eespondent, 

Humbly sheweth, 

That [TIte appeal usually consists of a concise statement of the 
facts of the ease, concluding tcith an articulale statement of the reasons 
of appeal; if this form is adopted, add after the Statement of 
Facts^^ That the appellant conceives himself aggrieved by the said 
conviction and sentence, and now appeals thereagainst in terms of 
20 Greo. IL, cap. 43, for the following among other reasons to be 
stated at the hearing of the appeal : — 

First [Here follow the reasons of appeal,^ 

May it therrfore please you/r Lordships to recal the conviction 
and sentence complained o/*simpliciter, and also to find 
the appellant entitled to expenses ; or to do otherwise in 
the premises as to your Lordships may seem, just. 

According to Justice, <S^c. 

E F , Appellants Agent, 

^ It is competent to use the fonn given, sujn^, p. 340 ; but that here 
given is usually adopted. 



APPENDIX E. 349 

Certificate that the Appeal has been lodged and catition /ound.^ Appeal 

UNDER 20 

[Place and Bate], — Appeal lodged and caution found in terms ^^^- 1^» 
of the statute, [or to abide by the judgment of the Circuit Court, ^^' *^* 
and for the expenses, if any, that shall be by that Court awarded 
in this appeal. J (Signed) A B , 

Depute Sheriff-Clerk. 

Acceptance of Service J^ 

I, as agent for C D , the respondent, hold the within 

appeal as sufficiently intimated, and dispense with more foiTnal 
intimation, a copy of the appeal haying been handed to me. 

(Signed) G H 

AgeTUfor t/ie Respondent. 

JExecution of Service. 

This Appeal served by me A B , messenger-atrarms 

[or Sheriff'-offcer], ^ upon C D , Respondent, by deliver- 

ing to him pei'sonally a full copy thereof, having a just copy of 
intimation thereon, in presenoe of E F , [designing 

hirn], this day of eighteen hundred and 

years. (Signed A B 

E F , vntness. 



Interlocutor dismissing Appeal. 

[Place and 2>a/6].— Lord D , one of the Lords Commi»- 

sioners of Justiciary, having heard counsel for the parties. Dis- 
misses the appeal : Affirms the judgment appealed against : Finds 
the Appellant liable in expenses : Modifies the same to 
guineas, for which, and , the dues of extract, decerns. 

(Signed) G D 



Interlocator sustaining Appeal. 

[Place cmd Date], — Lord D , one of the Lords Commis- 

sioners of Justiciary, having heard parties' procurators, Hecals the 
conviction and sentence complained of : Finds the Kespondent in 
the appeal liable in expenses : Modifies the same to guineas, 

and decerns (or allows an account thereof to be given in, and remits 
the same when lodged to the Clerk of Court to tax and report). 

(Signed) G D 

^ See pp. 235 and 237, suprct. 

* Supra, p. 237. 

' Or other person. Ste p. 237, supra. 
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A PPKAL ItUerloctUor tniataining Appeal offainstjtuigment of Sheriff' disnUssifig 
UNDKR 20 Complaint, and remitting to Sher^ to proceed. 

CAP. 43. Circuit Court of Justiciary, 

[Place and DaJte\, 
lionl Having heard counsel for the parties^ Sustains the uppeal and 

Act, recals the judgment appealed from : Remits the cause back to the 

Sheriff to proceed therein as shall be just, and decerns. 

(Signed) G Y 



All, 



Interlocutor certifying an Appeal to the High Court. 

Circuit Court of Jvstidaay, 
[Place and Date]. 
Tiurd . Having heard counsel for the parties, m respect of the general 
Act. importance of the questions raised in this appeal, and that it is 

AU, expedient the same should be authoritatively settled by a judg- 

ment of the High Court of Justiciary, Certifies this case to the 
High Court of Justiciary, to meet in Edinburgh, on Monday, the 
day of next, and appoints the parties to be pre- 

pared to discuss the same at that sederunt, or at such other time 
ajB may be fixed by the said Court. (Signed) J M 

Interlocutor of High Court disposing of Appeal. 

Act. Edinburgh, 18 . — ^The Lord Justice- 

A It. Clerk and Lords Commissioners of Justiciary, on the report of the 

Lord Justice-Clerk, and having heard counsel for the parties, in 
respect that the complaint on which the conviction appealed against 
was obtained does not contain any statement relevant to infer a 
contravention of the Act libelled on. Sustain the appeal, and recal 
the judgment appealed from : Ordain the penalty and expenses 
consigned by the Appellant to be repaid to him : Find the Appel- 
lant entitled to his expenses in this appeal, of which allow an 
account to be given in, and remit the same, when lodged, to the 
Clerk of Court to tax and report. 

(Signed) N M , I.P.D. 

Minute craving Protestation in respect of AppeUaivt not insisting 

in Appeal,^ 

In the Circuit Court of Justiciary held at 

upon the day of eighteen 

hundred and 

PROTESTATION for not enrolling and calling appeal to this 

Circuit Court of Justiciary, A B , appellant, against a 

verdict of an Assize finding him guilty of the crime of , 

and a sentence of the Sheriff-substitute of , at 

, following thereon, which verdict and sentence were 

^ This minute is st^metimes written on the principal appeal, sometimes on 
the service copy, and somttimud on a separate pKpcr. 
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obtained at the instance of C D , Procurator-Fiscal of Protes- 

the Sheriff Court there for the public interest, upon the day nation 

of 9 137 > s^d which appeal was taken in open i^swnifa 

Court, and written on the minutes of said Sheriff Court, and bears in affbal 
date the said , 187 . 

Mr M , Advocate, for the said C D , 

respondent, protested that the said A B had not 

enrolled and called said appeal, and craved the dismissal of the 
appeal with expenses. 

In respect whereof, &c. 

[Si^/ned and moved by Cou7isel.] 

Interlocutor granting Protestation. 

[Place and date], — Mr A M , for respondent, ap- 

peared, and [producing this copy of reasons of appeal^], craved pro- 
testation against the appellant for not insisting in the appeal. 

The appellant failing to appear, Lords 
and grant protestation against the appellant 

for not appearing and insisting in the appeal, and find the 
respondent entitled to guineas of expenses, for which, and 

the dues of extract, decern at his instance against the appeUant. 

Jas. C 
Charles N 

2. Appeal taken amd entered in open Gowrt under 20 Geo. II. ^ 

cap. j^S. 

If the appeal is taken by a separate writing, the note or mintUe 
lodged, after selling forth the sentence or judgment appealed against, 
or the substa/nce thereof, should proceed : — ^ 

I appeal in open Court against the prefixed judgment {or inter- 
locutor or sentence) to the next Circuit Court of Justiciary, to be 
held at [name of Circuit toumV, and that for reasons to be stated 
at the bar of the said Circuit Court. 

(Signed) A B , Appellant {or 

E F , Procurator for 
A B , Appellant). 

Docquet by the Clerk of Court on note or minute of appeal. 

[Place and date], — I hereby certify that the within appeal was 
taken and entered in open Court, and caution found, ail in terms 
of the statute. 

(Signed) C D , Depute Sheriff-Clerk. 

^ Insert these words where principal appeal not lodged and minute 
written on service copy. 

^ If there is time to prepare them, the reasons of appeal may be set forth 
in the note, but this is not necessary. 
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Appeal If no separate writing is lodged, a note of appeal to the following 

UNDBR 20 effect shotUd be loritten on the principal av/mmons or complairU, or 
^^'Ik' other record :— 

CAP. 43. 

[Place and date], — I ap))eal against the foregoing judgment^ {or 
interlocutor, or sentence) to the next Circuit Court of Justiciaiy, 
to be held at [name of Circuit toum], and that for reasons to be 
stated at the bar of the said Circuit Court. 

(Signed) A B , Appellant, or 

E F , Procurator for 
A B , Appellant. 



Docquet by the Clerk of Covrt on the Complaint or other Record. 

[Plo/ce and date\ — I hereby certify that the foregoing appeal 
was taken and entered in open Court, and caution found, all in 
terms of the statute. 

(Signed) C D , Depute Sheriff-Clerk, 

The Appeal or Reasons of Appeal, in the same form, as in No, 1, 
supra, should be served on the respondent, although it has been doubted 
whether this is absolutely required,^ The further procedure is the 
samie as in No. 1, pp. 348-351. 



3. Appeal to the Circuit Court of Justiciary under 1 Yiet., cap. 41, 
the Small Debt Act, 1837, against a decree cokdemnator. 

The form of the appeal, and the procedure as to taking and enter- 
ing, service, dec, are the same as in appeals under 20 Geo. II., cap. 
43, with this exception, that when by the judgment appealed against 
tlie appeUa/nt is decerned to make payment of any sum or eocpenses. 
Its must, as a condition of obtaining a sist of execution and a certifi- 
cate ofa/ppeal, make consignation oft/ie whole sum and expenses, if any, 
decerned for. In such a case the Clerk of Cowrt^s certificate runs: — 

[Place and date], — ^Appeal lodged [or taken and entered in open 
Court]. 

Keceived from A B the sum of 

being the sum [or fine], and expenses decerned for in the summons 
[or complaint] referred to in the foregoing [or within] note [or 
minute] of appeal for consignation in terms of the statute 1 Vict., 
cap. 41, and I certify that sufficient security has been found for 
the whole expenses which may be incurred and found due under 
the said appeal (Signed) C D , 

Dep. Sheriff-Clerk. 

^ Taking care to describe or identify the judgment or judgments appealed 
against. 

3 See pp. 232 and 236, Bupi^ 
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i. Appeal to thi Circuit Court of Justiciary under 1 Vict, cap. 4I, Acpbai 

the Small Debt Act, 1837, against a decree absolvitor. under 1 

Vict., 

Unto the Right Honourable the Lord Justice-General, Lord ^^' ' 
Justice-Clerk, and Lords Commissioners op Justiciary, 
or such of their Lordships' number as shall be present at the 
next Circuit Court of Justiciary to be holden by them or one or 
more of their number within the Royal Burgh of Stirling, 

the 

APPEAL AND REASONS OF APPEAL 

FOR 

Miss Mary Calachan, Teacher, of Saint Mary^s Roman Catholic 
School, Stii-ling, for and on behalf of the Managers of the said 
School, and as duly authorised and empowered by them (such 
School being in receipt of the Parliamentary Grant), with con- 
sent and concurrence of Mrs Mary Girvan or Mulvany, resid- 
ing at No. 78 Baker Street, Stirling, Purmer and Appellant; 

AGAINST 

John Paterson, Inspector of Poor for the Parochial Board of the 
Parish of Stirling, for and on behalf of the said Parochial 
Board, Defender and Respondent, 

On the 11 th day of March last the pursuer raised a summons 
before the Sheriff Small Debt Court of Stirling and Dumbarton 
at Stirling, against the respondent, for payment of 9s. 9d., the 
ordinary school fees for Patrick Mulvany, aged nine years, son of 
and residing with the said Mrs Maiy Girvan or Mulvany. 
The said Mrs Mary Girvan or Mulvany having been deserted 
by her husband, and by reason of her poverty being unable 
to pay said school fees (the said child having been placed at 
the said school by his parent), and which, in terms of the Act 
35 and 36 Victoria, chapter 62, section 69 (The Education (Scot- 
land) Act), it is the duty of the said parochial board to pay, from 
16th April 1875 to 4th March 1876, for 32 weeks at 2Jd. per 
week, and 9 weeks at 3d. per week, and for one book for his class 
but which fees the said parochial board refuse to pay. 

On the case being called in the Small Debt Court held at Stir- 
ling on the 31st day of March last, the respondent appeared and 
stated, amongst other pleas, that the refusal of the said parochial 
board to pay for the said school fees sued for was final, and not 
subject to the review of any Court ; which plea against the com- 
petency the Sheriff-substitute, by his judgment or decree of 14th 
April last, sustained, and dismissed the action. 

The appellant conceives herself aggrieved by the said judgment 
or decree given by the said Sheriff-substitute, and she now appeals 
thereagainst to the next Circuit Court of Justiciary to be holden 
Z 
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Appeal at Stirling, for the following among other Reasons, to be stated at 
rNDER 1 the hearing of the appeal : — 

CAP. 41. First, That the said summons or complaint before the Sheriff of 

Stirling and Dumbarton was competent, and the claim therein 
sued for was competently sued for. 

Second, That the refusal of the said parochial board to pay the 
said school fees for the said Patrick Mulvany was subject to re- 
view, and ought to have been I'eviewed and enquired into, or the 
question of the liability of the said parochial board for the school 
fees sued for ought to have been enquired into and determined by 
the Sheriff. 

Third, That the parent of the said Patrick Mulvany being un- 
able to pay for the said school fees sued for, the respondent is 
justly due the sum sued for. 

The appellant therefore prays thai the judgment or decree of 
t/te said Sheriff-svhstitute appealed front may he recalled 
or altered, and decree gramJtedfar tlie sujti sued for in 
tlte summons or co^nplainU ; or the cause remitted back 
to the said Sheriff, with instructions to him to give 
decree for the sum sued for, with expenses ; or the 
cause remitted back to the said Sheriff for hearing on 
tJie merits ; and tJuU your Lordships decern in the pur- 
suer^s favoitrfor the expenses both in t/ie inferior Court 
and in the Court of appeal. 

According to Justice, <fec. 

(Signed) D. W. Logie, 

Pursuer and Appdlant^s Fror. 

Docquet by tlie SJieriff-Clerk. 

Stirling, 22d April 1876, — Appeal lodged and caution found, 
all in terms of the statute. 

(Signed) R. M. Walker, Z>^. Sh.-Clk, 

Acceptance of Service. 

Stirling, 22d Ajyril 1876. — I, as agent for the Parochial Board 
for the Parish of Stirling, and the respondent, hold the within 
appeal as sufficiently intimated, and dispense with more formal 
intimation, a copy of the appeal having been handed to me. 

(Signed) E. Gentleman, 

Pror. for Respondent. 

Interlocutor of Circuit Court. 
Stirling, 2d September 1876. — Lord Deas. — Act. Brand — Alt, 
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Lang. — ^Lord Dea^ having heard parties' procurators on the fore- 
going appeal, Refuses the same : Finds the respondent entitled to 
expenses : Modifies the same to four guineas, and decerns. 

(Signed) Geo. Deas. 



PETITION FOR RECAL OF SENTENCE OF 

FUGITATION. 

Unto the Right Honourable the Lord Justice-General, 
Lord Justice-Clerk, and Lords Commissioners of Justi- 
ciary, 

THE 

PETITION 

OP 

A B , sometime Salesman or Warehouseman, residing in 

, Glasgow, presently residing in ; — 

Humbly sheweth. 

That the petitioner was indicted at the instance of Edward 
Stratheam Gordon, Esquire, Her Majesty's Advocate, for Her 
Majesty's interest, to stand his trial before the Circuit Court of 
Justiciary held at Glasgow in the month of , on an 

indictment charging him with theft of , 

the property of Messrs 

That the petitioner, who had been liberated on bail, had, at the 
date of the service of said indictment, under a sense of shame, left 
this country for , and did not appear to answer to the 

said charge ; and on the day of sentence of 

fugitation or outlawry was pronounced against him by the said 
Circuit Court of Justiciary, and his bail bond, which was for the 
sum of £20, was declared forfeited. The said siun was soon 
thereafter paid into Her Majesty's Exchequer. 

That soon after his arrival in the petitioner entered 

the employment of Messrs 

there, in whose .service he continued until he entered that of 
Messrs , also merchants there, of which iirm 

he is now a partner. He now wishes to return to this country, 
and by his conduct as a citizen approve himself a faithful and law- 
abiding subject of Her Majesty. 

That in the said circumstances the petitioner is desirous that 
the sentence of fugitation or outlawry pronounced against him as 
aforesaid should be recalled. 
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Petition 
forrecal 

or SEN- 
TENCB OF 
FUOITA- 

TieN. 



May U therefore please your LordMpM to appoint this Peti- 
tion to be intimated to Her Mc^eeti/s Advocate^ for Her 
Majesty B interest ; and thereafter to recal the sentence 
qf/ugtlation or outlawry pronoimced against the peti- 
tioner as aforesaid, and to repone him t/vereagainst ; or 
to do otherwise in the premises as to your Lordships 
may seem proper, 

Aooording to Justioe, &c, 

(Signed) Arthur Aubok. 

[Dote.] — I accept intiination, and consent to the prayer being 
granted. (Signed) Wm. Watson. 

Edinburgh, [Date.] — ^The Lord Justioe-derk and Lords Com- 
missioners of Justiciaiy having considered this petition, with the 
consent of Her Majesty's Advocate written thereon, In respect 
of said consent Recal the sentence of outlawry mentioned in the 
said petition, and Repone the petitioner thereagainst, as prayed 
for. (Signed) Moncreiff, LP.D. 



G. 

BONDS OF CAUTION. 

i. Bond of Caution in an Appeal under the Sum^nary 
Prosecutions Appeals (Scotland) Act, 1876. 

I, 

hereby judicially enact, bind, and oblige myself, my heirs, 
executors, and successors, as cautioner and surety, acted in the 
Police Court Books of the City of Edinburgh, for 

That the said 



as principal, or I, the said 

as cautioner, surety, and full debtor, for and with 
make payment to 



, shall 



of such expenses as may be found due by the High Court of 
Justiciary in an appeal to be raised by the said 

and th<U in case it shall be found by the Lords of Justiciary that 
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the said appellant ought so to'do, in the event or issue of the said Bonds ot 
appeal, all in terms of the Act of Parliament ; consenting to the Caution. 
registration hereof in the Books of Council and Session, Police 
Court Books of the City of Edinburgh, or others competent, 
therein to remain for preservation, and if necessary, that letters of 
homing, on six days charge, and all other execution, may pass 
upon a decreet to be interponed hereto in form as effeirs, and 
thereto constitute 

my procurators. — ^In witness whereof, these presents, written (in 
BO far as not printed) by [Testing Clause.] 

A B f vrUness. [Signature of CatUumer.] 

Q D , untnesa 



Certificate to he signed hy a Justice of the Peace, 

I , one of Her Majestjr's Justices of the Peace 

for the county of , hereby certify that I know the 

cautioner in the within bond, and that he is habite and repute 
sufficiently responsible for the obligations therein come under 
by him. (Signed) 



2, Bond where Caution acted in the Books 0/ Adjournal. 

I, A B , [Designl, residing in Edinburgh, bind 

and oblige myself, my heirs, executors and successors, as cautioner 
and surety acted in the Books of Adjournal f or C D , 

[Design^, presently prisoner in the Prison of 

That he shall return to prison and undergo the remainder of 
his sentence in the event of the ultimate refusal of the Bill of 
Suspension and Liberation presented to the High Court of Justi- 
ciary at his instance complaining of a sentence before the 

Court of at , at the instance 

of , Procurator-Fiscal of the 

Court of at , and that under the 

penalty of pounds sterling, in terms of and conform to 

an interlocutor of the Honourable Lord , one of the Lords 

Commissioners of Justiciary, of date the 

day of current, pronounced in the said Bill : 

And I consent to the registration hereof in the Books of Ad- 
journal, that letters of homing may pass thereon on a charge of 
six days, and all other execution needful in form as effeirs, and 
thereto I constitute 

procurators. — Li witness whereof, this bond, written by 
, is subscribed by me at this 

day of 



^ 
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Bonds or yearn, before theee witnessen, 
Caution, and 

, untfiMs. A B 

, icilnesa. 



3. Bond of Caution in Appeal against a Summary Conviction, 

SHERIFF COURT OF MIDLOTHIAN. 

At Edinburgh, the 8th day of April 1876 years, — 

The which day compeared 

And hereby judicially enacts, binds and obliges himself, his heirs, 
executors and successors, as cautioner and surety, acted in the 
Sheriff Court Books of Mid-Lothian, for John Wilson Liston, 
Boreas Liston, and John Liston, all fishermen, residing at New- 
haven, in the county of Edinburgh, who were charged at the 
instance of Robert Laidlaw Stuart, Procurator-Fiscal of Court of 
Mid-Lothian, with a contravention of the 53d section of the Act 
31 and 32 Vict., cap. 45, known as " The Sea Fisheries Act, 1868," 
and on the 5th day of April current, were duly convicted by the 
Sheriff-substitute of Mid-Lothian, and adjudged to forfeit and pay 
the sum of Five shillings sterling each, and expenses. That they 
will answer and abide by the judgment of the superior Court in 
the appeal, and pay the costs, should any be awarded by that 
Court, and that under a penalty of Fifty pounds sterling. — In 
WITNESS WHEREOF. [Testifig Clau^]. 

Signature of Cautioner, 

A B , witness, 

C D , witness. 



Certificate by Justice of the Peace. 

I, , one of Her Majesty's Justices of the Peace 

for the county of Mid-Lothian, do hereby certify that the cau- 
tioner , within named and designed, is to my personal 
knowledge habite and repute responsible for the amount and obli- 
gation therein undertaken. 



4. Bond of Caution in Appeal, under 1 Vict, cap 41,^ 
I, David William Logie, writer in Stirling, do hereby bind and 

^ In the appeal given on p. 353, supra. 



APPENDIX G. 359 

oblige myself, and my heirs, executors and successors whomsoever, Bonds of 
as cautioner and surety acted in the Sheriff Court Books of Stir- Caution. 
ling and Dumbarton, at Stirling, for Miss Mary Calachan, teacher, 
of Saint Mary's Roman Catholic School, Stirling, for and on behalf 
of the managers of the said school, and as duly authorised and 
empowered by them (such school being in receipt of the Farlia- 
mentary grant), with consent and concurrence of Mrs Mary Girvan 
or Mulvany, residing at No. 78 Baker Street, Stirling, that she 
shall answer to and abide by the judgment to be given and pro- 
nounced by the Lords Commissioners of Justiciary, or any of them, 
in their next Circuit Court of Justiciary, to be holden by them, or 
any one or more of their number, at Stirling, in the month of Sep- 
tember next, on hearing the appeal taken by her, the said Miss 
Mary Calachan, against a judgment or decree, dated the 14th day 
of April 1876, pronounced by the Sheriff-substitute of Stirling 
and Dumbarton, in the summons or action depending, or lately 
depending, before the Sheriff Small Debt Court of Stirling and 
Dumbarton, at Stirling, at her instance against John Paterson, 
Inspector of Poor for the Parochial Board of the Parish of Stirling, 
for and on behalf of the said Parochial Board : And I also bind 
and oblige myself and my foresaids that the said Miss Mary 
Calachan shall make payment to the said John Paterson, or to 
whomsoever the same may be awarded, of whatever sums the said 
Lords, or any of them, shall modify, award and decern for in name 
of expenses, in case of wrongous appealing ; and I consent to the 
registration hereof in the Sheriff Court Books of Stirlingshire, or 
others competent, therein to remain for preservation and execution. 
— ^In witness whereof, these presents, written by me, the said David 
William Logic, are subscribed by me at Stirling, the 2 2d day of 
April, in the year 1876, before these witnesses, Bobert Milne 
Walker, Sheriff-Clerk-Depute, Stirling, and William Smith Walker, 
Clerk in the Sheriff-Clerk's office, Stirling. D. W. LooiE. 

R. M. Walker, wUness, y > • 

Wm. S. Walker, witness. 



Certificate by Justice of the Peace. 

I, John Murrie, Esquire, one of Her Majesty's Justices of the 
Peace for the county of Stirling, do hereby certify that the 
cautioner, David William Logie, within named and designed, is to 
my personal knowledge habite and repute responsible for the 
amount and obligation therein undertaken. 

Given under my hand at Stirling this 29th day of April 1876. 

(Signed) Jn. Murrie. 
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Appeal __ 

V !iDKE 1 JuL. 

Vicr., 

CAP. 41. MEMORANDUM FOR I'HE PURPOSE OF HAVING A 
DAY FIXED FOR THE HEARING OF AN ADVOCA- 
TION, SUSPENSION, OR APPEAL. 

MEMORANDUM 

IN 

Appeal (Suspeiudoii or Advocation), A B , Appellaat 

(or Complainer) 

AGAINST 

D , Respondent. 

That the said A B and C D^ are desirous that the 
Court should direct the said case to be enrolled for hearing, for 
such day as may be convenient. 

[Signed by the Parties or their Agents.] 



I. 

TAlBLE of FEES payable to the Clerks op Justiciary at 
30th May 1856, so far as respects '< Private Parties," authorised 
by the Lords Commissioners of Her Majesty's Treasury to 
be received as *^ heretofore," and ordered to be paid into Ex- 
chequer, all other Fees being abolished from and after that 
date. . 

1. Bills of Suspension or Advocation, Summary and other ap- 

plications, Answers, and other papers, not being Inven- 
tories or Notes — (Appeals fall under this head), £0 6 

2. Inventories, Productions, or Notes, . .020 

3. Composition for Extract Warrants where service 

ordered, per sheet, 

4. Diet of Court, each party (except Crown be one), 

5. Bond of Caution, . 

6. Certificate of Caution, 

7. Certified copy Interlocutor, 

8. Borrowings, each Beceipt, 

9. Ketumings, each, 
10. Extract Decreet, . 

1 Either of the partiei may apply by memorandiun. See p. 188, sujprch 
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1 1 . Fees of auditing Accounts of Expenses, same rate 

* as fixed for Court of Session bj Schedule an- 
nexed to Act 50 Geo. III., cap. 112, viz. : — 

Account, under £10, 

£10 „ £20, . 
£20 „ £50, . 
£50 „ . £100, . 

12. Criminal Letters, not exceeding 4 sheets, 

and 58. for every additional sheet. 

13. Concurrence of Lord Advocate, . 

14. Reporting Execution against each Fannel, 

15. Keporting Execution against each Witness for 

Complainer, .... 

1 6. Diet of Court for Complainer, 

Note, — One example only of such a proceeding since 
January 1833. 

17. Extract Sentences from Books of Adjournal or 

Record, per sheet, .... 

18. Letters of Intimation, each party, 

19. Do. of Liberation, each party, 

20. Do. of Homing, 2 sheets, 

21. Do. of Caption, and recording Homing, 2 sheets, 

22. Do. of Supplement, .... 
2 3. Use of Books of Adj oumal , High Court, per volume, 

24. „ Minute Books of High Court, per volume, 

25. „ „ Circuit, . 

26. Searches made by the Clerks according to time 

occupied. 

27. Recording Proceedings in Books of Adjournal, per 

sneeD, . • . • . 

28. Ordinary Cop3dngs, per sheet, 

29. Copy of each Interlocutor, 

30. Certified Copies Indictments in Print, 3 pages, 

31. Every other Page, 

32. Certified Copies MS. Proceedings, 1st sheet, 

33. Every other sheet, . . 
34 Diligences against Witnesses, two sheets, 

35. Every other sheet, 

36. Lodging Caveats, 



Table or 
Fees. 



£0 7 
10 

15 

1 1 
1 18 



7 
17 
17 
10 
15 
12 
5 
2 
2 









4 
1 
2 



2 

2 
1 
12 
2 
2 



6 
6 






12 3 

10 6 

2 

1 1 



6 
6 
6 
6 
6 
6 

6 
6 






6 
6 
6 
6 
6 





K. 

RECENT CASES. 

The following cases were heard since the body of the book waa 
thrown off : — 

High Court, 23d Fefxruary 1877. 

1. Oreig v. Stewart, — Conviction of three constables under 20 
and 21 Yict, cap. 72, sec. 24, set aside, in respect that — (1) the 
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conviction was general, while the complaint libelled alternative 
charges ; and (2) the conviction was admittedly bad as to one con- 
stable, and the \yeiialtj was indivisible. See pp. 330 and 332, 
supra. 

2. Campbell v. Jamiesan. — Conviction under Education Act, 
1872, of gross and unreasonable neglect, in not sending two child- 
ren of 5 and 9 years of age to school, set aside. The nearest 
school was 3^ miles distant. Held that the appeal was properly 
brought under the Appeals Act, 1875, in respect that there was 
no legal evidence on which to convict as to the child of 5 years 
old, and that thus a '* question of law " was raised. Bee p. 194, 
97ipra. 

3. Selkirk Local Authority v. Brodie, — ^Appeal on a case stated 
against judgment of Sheriff assoilzieing respondent from petition 
for recovery of assessment under sections 24 and 105 of Public 
Health Act, 1867. Objected to competency of appeal that the 
assessment was not a penalty, or a sum of money in the nature of 
a penalty, and that thus the petition was not a *' cause " in the 
sense of the Appeals Act, 1875. See pp. 190 and 67, siipra. 
The Court took time to consider. 
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A. 
ACQUIESCENCE, 

on part of accused not necessarily a bar to suspen- 
sion, 170, 323. 
except where long delay in bringing process, 170. 
ACTION. See Damages. 
ACT OF ADJOURNAL, 

of nth March 1827, 9-14, 28, 37, 39, 173, 325. 
form of libel under, 9. 

execution of the libel and productions by the pro- 
secutor, 10. 
{)rocedure in event of non-compearance of parties, 11. 
etters of exculpation and productions by accused, 12. 
procedure, sentence, and execution, 12, 29. 
does not apply to trial on summary complaint, 13. 
Diets of Circuit Courts fixed by Act of Adjournal, 157. 
ACT OF SEDERUNT, 

10th July 1839, 229. 
ADJOURNMENT, 

in trials without jury, reason of adjournment must be 
stated in record, 13, 32. 
wilder 11 Oeo. IV. and 1 WUl. IV., cap. 37 — 
for 48 hours in summary causes where no copy libel 
served on accused, 20. 
under Summary Procedure Act, 1864 — 
where accused deceived or misled by terms of com- 
plaint or variance between complaint and evi- 
dence, 73, 90. 
where no copy complaint delivered to accused per- 
sonally 48 hours before hearing, 88. 
no farther adjournment except by order of the Court, 

88. 
detention of accused during adjournment when com- 
petent, 88, 89, 326. 
form of interlocutor of adjournment in jury trials 
in the High Court, 328, note 2. 
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in the Sheriff Court, 337. 

irregularity in adjournment a ground of review, 
326-328. 
ADVOCATION, 

meaning of, 163. 

when competent, 164, 165. 

applicable to judgments of absolvitor or dismissal, 

165. 
older form of, 166. 
modem form, 167. 
bill of advocation, 167, 339. 
procedure and interlocutors, 168, 340. 
disposal of bill of advocation, 169. 
expenses in Court of review, 169 and 104, 105, 181, 

et seq. 
form of bill, 339. 
ALTERNATIVE CHARGES, 
when competent, 125. 

general verdict or conviction bad where charges 
alternative, 329, 330, 362. 
AMENDMENT OF COMPLAINT UNDER SUMMARY 
PROCEDURE ACT, 
Court may allow amendment not changing character 

of offence, 73. 
should be made at the time when it is allowed, 80. 
how authenticated, 73. 

what sort of amendment incompetent, 319, 320. 
amendment improperly allowed a ground of suspen- 
sion, 319, 320. 
APPEAL TO' CIRCUIT COURT OF JUSTICIARY, 
Wider 20 Geo, IL, cap, 43, 219-245. 
parties who may appeal, 221. 
Coiui» from wluch appeal lies, 221. 
no appeal from Courts of Justices of the Peace, 
221. 
Cases in which appeal allowed — 

(1) in criminal cases, 221-224. 

not competent before final sentence, &c., 221. 
interlocutory judgments, &c., not appealable, 224. 
no limitation as to grounds of app^, 222, 223. 

(2) in civil cases, 224-231. 

onus of showing appeal incompetent lies on ob- 
jector, 226. 
value of the cause, 225. 
criterion of value, 225-229. 
interest held part of subject matter, 226. 
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expenses not, 226. 

appeal not made competent by restriction of 

summons, 227 
rule where alternative conclusions, one being 

ad factum prcestavdwm^ 227. 
where a sum " more or less" is concluded for, 227. 
in multiplepoindings, 227. 
what if conclusion is only for interdict or ad 

factuTTi prcestandum ? 228. 
final decree or judgment what ? 228-231. 
Mode of taking an appeal — 
' (1) taking and entering appeal in open Court, 
232-236. 
verbal intimation not enough, 233. 
must be by separate writing, 233. 
or minute on record, 235. 
writing or note need not contain reasons, 234 
bond of caution must be lodged at same time, 

234. 
if not, appeal will be dismissed, 236. 
forms of appeal, note of appeal, execution of ser- 
vice, interlocutors, &a, 351. 
(2) taking an appeal within ten days of judgment 
pronounced, 236-240. 
form of appeal, 236, 237, 348. 
service on respondent or his agent, 237. 
need not be by ofiicer of Court, 237, 349. 
both lodging and service must be within 10 days 
after judgment and 15 days before diet of 
Circuit Court, 238. 
computation of time, 238. 

extension of time for lodging appeal against sen- 
tence of imprisonment provided by section 
11 of Appeals Act of 1875, 212, 239. 
must appeal be lodged 15 days before diet of 
Circuit Court ? 240. 
Procedure before Circuit Court, 240-245. 
evidence of sentence or decree required, 240 
protestation for not insisting, 241, 350. 
when must appellant be personally present at hear- 
ing? 211, 241. 
disposal of appeal, 242. 
Judges on Circuit may certify appeal to Hiffh Court, 

243. 
procedure on certification, 244. 
form of appeal, &c., 348. 
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under 1 Vict., cap, 41 (SmaU Debt Act, 1837), 245-260. 

the Court of review, 245. 

mode of appeal, 246. 
The grounds of appeal, 246-257. 

(1) corruption, or malice and oppression, 247-250. 

(2) material deviations in point of form, 250-253. 

(3) incompetency, 253-257. 

what "defect of jurisdiction," 254, 304, 310. 
disposal of appeal by Circuit Court, 257. 
jurisdiction of Court of Justiciary, how far priva- 
tive, 258-260. 
form of appeal, &c., 352. 
under other Acts of ParliaTnent, 260, 263. 
Glasgow Police Act, 1866, 261. 
Public Houses (Scotland) Act Amendment Act, 
1862, 262. 
APPEAL TO HIGH COURT OF JUSTICIARY, 

on a case stated under Summary Prosecutions Appeals 
Act, 1875, 189. 

carries out suggestions of Scotch Law Commission, 
59-61. 

iu what cases competent, 191, 362. 

Courts of review. High Court of Justiciary in criminal, 
and one of the Divisions of Court of Session in 
civil cases, 209. 

what ''errors in point of law," 194-198, 362. 

is appeal competent on objection to relevancy, 214. 

what if facts are utterly insufficient to wairant judg- 
ment, 194, 362. 

where there is legal evidence superior Court not 
entitled to decide as to sufficiency, 194. 

objections to admission and rejection of evidence, 198. 

Judge or clerk bound to note objections, 209. 

appeal competent notwithstanding exclusion of re- 
view, 191, 200. 

form of application for case, 200. 

time within which case must be applied for, 201. 

caution and consignation, conditions of case being 
granted, 192, 203. 

Judge to settle case if parties fail to agree, 192, 204. 

no time fixed for deliveiy of case to appellant, 204. 

notice of appeal to respondent, 192, 205. 

transmission and lodging of case, 192, 205. 

transmission of notes of evidence, 193, 206. 

Judge*may refuse to state case, 207. 

provisions when case refused, 207, 208. 
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note of objections to evidence to be taken when re- 
quired, 209. 
is a Judge bound to note objections to the relevancy 

or competency of proceedings ? 209. 
to what superior Court cases may be sent, 209. 
superior Court may make rules, 210. 
appeal on the case to exclude all other modes of ap- 
peal competent, 210. 
when is appeal held to have been taken ? 210. 
what if application for case withdrawn after three 

days ? 210. 
effect of exclusion of other modes of appeal, 211. 
superior Court may order person liberated to serve 

unexpired period of imprisonment, 211. 
appellant, if liberated ad int^rvm, must be personally 

present at hearing and disposal, 212. 
extension of time for lodging appeals under 20 Geo. 

II., 212, 239. 
schedules, 213-216. 
contents and requisites of case, 213 
bond of caution, 356. 
under otJier Acta of Parliament, 216-218. 
APPEAL TO COURT OF SESSION, 
qua Court of Exchequer, 298-300. 
under Appeals Act, 1875, 209. 
civil appeal under 20 Geo. II., cap. 43, may be cei-ti- 

fied to Court of Session, 243. 
Court of Justiciary may remit appeal to Court of 

Sesnion, 244. 
APPEAL TO QUARTER SESSIONS, 

jurisdiction of Quarter Sessions exclusive under Day 

Trespass Act, 286. 
jurisdiction of Quarter Sessions exclusive under 

Poaching Prevention Act, 1862, 286. 
under 25 and 26 Vict., cap. 35, 287. 
party insisting in appeal to Quarter Sessions cannot 

thereafter appeal to Court of Justiciary, 288. 
unless proceedings fundamentally null, 288. 
APPREHENSION. See Arrest. 
ARREST, 

of accused competent without warrant when party 

taken in the act, 312. 
not safe after an interval, 313. 
where oath of credible witness required before 

warrant granted, 313. 
on warrants indorsed in England under 13 Geo. III., 

cap. 31, 314. 
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within Scotland under 1 and 2 Vict, cap. 119, indor- 
sation not required, 21-22. 

last-named Act applies only to Sheriff Court 
warrants, 22, note. 

in other cases warrant must be indorsed, 22. 

under Summary Procedure Act, 1861, within Scot- 
land, 82. 

beyond Scotland, 84-87. 

when party fails to appear at first diet warrant to 
arrest may be granted, 29. 

of witnesses, 87. 

illegal arrest a ground of suspension, 312. 
ART AND PART, 

histoiy of charge, 15. 

must be inserted once in libel, 15, note 5. 

not necessary to repeat at latter part of libel, 15. 
ASSESSORS, 

to the Justice and his deputes named by Privy 
Council, 152. 
AUTHENTICATION, 

of panneFs plea, 17. 

of amendment of complaint, 73. 

of note of objections to evidence under Appeals Act, 
1875, 209. 

of minute or noteof appeal under 20Geo. IL,cap. 43, 233. 

of note of evidence, by presiding Magistrate or Justice 
under 19 and 20 Vict, cap. 48, 39. 

B. 

BAIL, 27, 29. 

under 25 and 26 Vict, cap. 101, 44. 
petition for recal of forfeiture of bailbond, 264. 
See Caution, Liberation. 
BILL OF ADVOCATION. See Advocation. 
BILL OF SUSPENSION. See Suspen sion, 
BILL, PASSING THE, 

double meaning of the phrase, 167, note 3. 
single Judge may pass but not refuse bill of advoca- 
tion or suspension, 167. 
words sometimes omitted from final interlocutor, 169, 
341. 
BOND OF CAUTION. See Caution. 
BURGH COURTS, 
of royal burghs, 

criminal jurisdiction of, 36. 
jury trial in disuse in, 37. 
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Procedure — 

(1) in jury trials, regulated by Act of Adjournal, 

1827, 9, 37. 

(2) in trials on criminal libel without jury, 38. 

(3) in summary trials, 38, 39. 

wherein procedure differs from that in Sheriff- 
Court, 39, 40. 
of Parliamentary Burghs, 40. 

does 19 and 20 Vict., cap. 48, apply to Parlia- 
mentary Burghs,? 41. 
of Police Burghs^ under General Police Acts, 41-47. 
See Police Acts. 
Summary Procedure Act, 1864, to what Burgh 

Courts applicable, 67, 69. 
Appeals Act, 1875, to what Courts applicable, 190. 

C. 

CASE. See Appeal uTider Appeals Act, 1875. 
CAUSE, VALUE OF. Se^ Appeal. 
CAUTION. 

in suapenaionSy 

interim liberation on caution, 177. 
not a matter of right, 177. 

sufficiency of cautioner certified by a Justice of the 
Peace, 177. 
in appeal under Appeals Act, 1875, 

lodging bond of caution within three days a con- 
dition of a case beiog granted, 192, 203. 
Judge of superior Court may grant liberation or sist 

on caution, 193, 206. 
not until case lodged in superior Court, 193, 206. 
under 20 Oeo, II. cap. 43, a condition of appeal, 231. 
bond must be lodged when appeal taken or lodged, 

235. 
if not, appeal dismissed, 236, 240. 
certificate of lodging by Clerk of Court, 235. 
terms of bond, 231, 235. 

where caution for expenses not found, appeal dis- 
missed, 235. 
under 1 Vict., cap. 41, 246. 

same as under 20 Geo. II., cap. 43, 246. 

forfeiture of bond of caution where accused fails to 

appear at first diet in Sheriff Court, 29. 
petition for relief &om penalty in . bond of caution, 
264. 
2a 
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forms of bonds of caution, 356, et seq. 
interlocutors granting interim liberation on caution, 
176, note 2, and 344. 
CAUTIONER. 

may state objections to accused's citation, 29. 
petition by, for relief from penalty in bond, 264. 
suflSciency of, certified by Justice of the Peace, 177. 
CERTIFICATION, 243-245. 

8cs AppeiaXi. 
CIRCUIT COURT OF JUSTICIARY, 
places and times for holding, 156. 
times fixed by Act of Adjournal, 157. 
Glasgow Winter Circuit, 157. 
confined to criminal trials; not competent to hear 
appeals at it, 157. 
allocation of shires, &c, 158. 
present arrangements, 158, 159. 
Quorum, 159. 

Judges may sit simultaneously in separate Courts, 160. 
one Judge may proceed to next circuit town and 

open Court, 159. 
jurisdiction of Circuit Court, 160, 161. 

See Jurisdiction. 
its jurisdiction as a Court of review, 219-263. 
powers dependent on statute, 219. 
what its powers before 20 Geo. II., cap. 43, 219. 
its powers under 20 Oeo. IL, cap, 43, 219-245. 

as great as those of High Court within limits named 
by Act, 220, 222. 
See Appeal. 
under 1 Vict, cap 41, 245, 260. 

how far jurisdiction of Circuit Court privative, 258. 
See Appeal. 
'kinder other Acts of Parliament, 260-263. 
See Appeal. 
when appe«il to Circuit Court given, not competent to 

apply to the High Court. 290-300. 
except where proceedings outwith statute — illustra- 
tions, 300-308." 
CITATION, 

of accused or respondent under 9 Geo. IV., cap. 29, 

14,26. 
not imperative in summaiy trials, 32. 
under Summary Procedure Act, 1864, 137. 
under the General Police Act, 43. 
party appearing cannot object to citation, 46. 
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terms of statute as to citation must be complied 

with 31431 5. 
defective citation of accused may be pleaded by 

cautioner against forfeiture of bail bond, 29, 315. 
or in accused's absence by his procurator, 29. 
of witnesses, 14, 21, 28, 43, 81, 82, and 87. 
absence of warrant to cite witnesses sometimes a 

ground of suspension, 81. 
CIVIL AND CRIMINAL, 

no certain tests to ascertain jurisdiction before Sum- 
mary Procedure Act, 1864, 109, 272-280. 
cases held criminal, 274. 
cases held civil, 279. 
definition in sec. 28 of Act o/1864, 108, 280. 

confined to certain proceedings under statutory com- 
plaints, 280. 
only fixes Court of review, 280. 
does not afiect instance or right to examine party as 

witness, 108, 110, 281. 
test of definition, the judgment authorised, not that 

imposed, 281. 
jurisdiction criminal if imprisonment for limited 

period authorised as pari of sentence, 110. 
addition of poinding, &;c., makes no difference, 110. 
case civil if proper sentence imprisonment " until 

" liberated in due course of law,'* 99, 100, 101. 
when Court is given original jurisdiction it can also 

review, 283. 
CIVIL CASES, 

jurisdiction of High Court of Justiciary as a Court of 

Review in, where there are no Circuit Courts, 

218,245. 
High Court may remit to Court of Session civil case 

certified to High Court by mistake, 244. 
or case which can be more fitly dealt with in Court 

of Session, 244. 
jurisdiction of Circuit Court under 20 Geo. II., cap. 

43. 225, 231. 
under 1 Vict., cap. 41, 245, et seq. 
COMPLAINT, SUMMARY, 

requisitesofcomplaintatcommonlaw,124-126,and321. 
under statute, 126-130, and 321. 
form of under 9 Geo. I F., cap. 29, 18. 
procedure thereon, 19. 
vnduciw need not be allowed, 20. 
adjournment may be demanded where complaint not 
served, 20. 
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under Summary Procedure Act, 1864. 

(1) at common law, 124-126. 
heading not unimportant, 125. 
instance, 125, 311. 
description of crime, 125. 
particulars of charge, 125. 

" the pains of law; " not necessary to specify moi-e 
precisely the punishment concluded for, 126. 

(2) under statute, 126-130. 

reference to Act contravened, what sufficient, 127. 

requisites of statutory charge, 127. 

statement of penalty ; alternative, if any, should 

be stated, 76, 129. 
terms of prayer, 130. 
no olijection allowed to complaint in point of 

" substance or form," 73. 
whatare defects in ''substance or form" cases, 75-80. 
character of offence charged cannot be changed 

by amendment, 75. 
defects in specification may be remedied, 76. 
intermediate cases, 76-80. 
irrelevant complaint cannot be made relevant by 

amendment, 78, 79, 321, 325. 
variance between evidence and complaint not 
material, if it does not change character of 
offence charged, 73, 80. 
objections to competency or relevancy, when 

stated, 90. 
no provision for noting objections, 56, 90. 
amendment of complaint, 73, 90, 325. 

See Amendment. 
if party misled by objection or variance, Q)urt 

may adjourn, 73, 90. 
relevancy and competency of complaint strictly 

enforced by Court of Justiciary, 78, 319. 
especially where a proper crime is charged, 80. 
CONSIGNATION, 

under 1 Vict, cap. 41, 
a condition of appeal, 246. 
certificate by Clerk of Court, 352. 
under Appeals Act, 1875, 
a condition of case being granted, 192, 204. 
must be made within three days, 192, 203. 
CONVICTION AND SENTENCE, 

iinder Summai'y Procedure Act, 1864, 
fonns of, 94, 139. 
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directory, not imperative, 97. 

instant execution by imprisonment, when competent, 

98-100, 102, 146, 222, note 2. 
imprisonment " until liberated in due course of law," 

when competent, 96, 101. 
when is recovery by imprisonment "excluded" by 

the special Act? 96, 99, 146. 
conviction following on irrelevant or incompetent 

complaint or libel suspended, 330. 
even after verdict of assize, 171. 
general conviction following on alternative charges 

bad, 77, 321, 330. 
must be conform to charge, 330. 
should state on what it proceeds — evidence or con- 
fession, 330. 
sentence must be that authorised by statute or at 

common law, neither more nor less, 331, 332. 
penalty must be allocated as directed by statute, 332. 
expenses cannot be awarded if not authorised, 105, 332. 
in criminal cases a definite term of imprisonment 

must be given, 333. 
sentence vitiated in essentialibus suspended, 259, 

306, 333. 
rules as to signature of, 215, 333. 
not affected by Summary Procedure Act, 1864, 103. 
must be written out and signed before panel removed 
from bar, 333. 
CRIME, 

description of, in complaint or libel, 125. 

in statutory charge, 128. 
must be relevantly libelled, 78, 79, 80, 321. 
CRIMINAL. See CrviL and Criminal. 
CRIMINAL LIBEL, 

(1) in trial by jury drawn in form of criminal letters, 
25, 335. 
directions of Act of Adjournal, 17th March 1827, 

as to, 9. 
may be written or printed, or partly both, 29. 
charge of "art and part," 15. 
inducicB, 15 days when single diet, 7. 
double diet introduced by 16 and 17 Vict., cap. 

80, 23. 
will contains two diets of compearance ; inducicB, 

23, 26. 
diets must be filled up before libel issued, 9, 26. 
warrant for summoning assize, 26. 
libel signed by clerk, 9, 26. 
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lists of witnesses and assize annexed, 9, 26. 
(2) in trial without jury, 3, 31. 

inducice^ six free days, 4. 

this mode of trial in disuse, 2, 32. 
IiTelevaney of libel a ground of suspension, 371, 322. 

construed as strictly as an indictment, 322. 

D. 
DAMAGES, 

actions of, against public p]*08ecutors, 112. 

to what cases section 30 of Summary Procedure Act, 
1864, applies, 112. 

when must malice and want of probable cause be 
averred and proved ? 112-117. 

no damages if party suing is proved guilty, 112, 117. 

where not founded on malice, fra, prosecutor may 
end action by tender, 112, 117. 

cases, 118, 119. 

limitation of actions, 121, 123. 
DECLARATION, 

of accused must not be confounded with his plea, 316. 

may be made evidence, 317. 

must be emitted before a Magistrate, 318. 

Magistrate must be present throughout, 318. 

how authenticated, 318. 
DELAY, 

undue inbringingsnspension,aground for refu8ing,170. 

in bringing accused before a magistrate, a ground of 
suspension, 316. 

improper refusjil of delay a ground of review, 318. 
DEPOSITION. See Evidence. 
DIET, 

of compearance mi&st be filled up before libel issued, 9. 

introduction of double diet in jury trials, 23. 

procedure at first diet, 29. 

desertion of diet, 29. 

what if second diet not called ? 30. 

procedure at second diet, 30. 

adjournment of, under Summary Procedure Act, 1864, 
73, 88. 

signature of interlocutor adjourning diet, 103. 

a^oumment of diet from one day of jury trial till 
another, 328, 338. 

when competent to detain accused during adjourn- 
ment, 88, 327. 

of Circuit Court fixed by Act of Adjournal, 157. 
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E. 
ERRORS IN LAW, 

a ground of appeal under the Appeals Act, 1876, 191. 
what are errors in point of law, 199, 294, 362. 
See Appeal. 
EVIDENCE OF WITNESSES, 

need not be reduced to writing in jury trials, 17, 31. 
Judge takes and preserves notes, 17. 
objections to evidence in j ury trial, hownoted, 1 2, 31 , 173. 
in trials without a jury evidence taken down in 

writing, 18, 32. 
in summary trials under 9 Geo. IV., cap. 29, a note 

taken by Sheriff, 18, 32. 
objections to evidence admitted or rejected to be set 

forth on record if desired, 18. 
under 19 and 20 Vict., cap. 48, note made by Clerk 

of Court, 39. 
evidence of each witness initialed by presiding Magis- 
trate or Justice, 39. 
no record of evidence necessary under Police Act, 25 

and 26 Vict, cap. 101, 46. 
where evidence need not be recorded review on 

merits excluded, 280. 
note of evidence need not be taken under section 16 

of Summaiy Procedure Act, 1864, 91, 289. 
unless special statute provides for note being taken — 

illustrations, 91, 93. 
no provision in Act of 1864 for noting objections to 

evidence, 56, 9. 
suggestions of Law Commission, 60. 
under Appeals Act, 1875, competent to require Judge 

to note objections to evidence, 198, 209. 
in what cases Court of review not entitled to weigh 

evidence, 194. 
improper rejection or admission of evidence a ground 

of review, 323. 
where no statutory dispensation evidence must be 

reduced to writing, 324. 
exceptions to rule, 324. 

failure to record ornoteevidenceaground of review,324. 
failui*e to note objections to evidence, 325. 
Quarter-Sessions bound to re-hear evidence in appeal 

under Public Houses Acts, 294. 
EXCHEQUER CAUSES, 
appeal in, 298. 
See Jurisdiction. 
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EXECUTION, 

of capital sentences, 13. 

of service. See Se»vice. 

of warranta See Warra n t. 
EXPENSES, 

liability of prosecutor for at common law, 104. 

in complaints under Summary Procedure Act, 1864, 
no expenses given to or against the public pro- 
secutor, 104. 

unless award " authorised " by special Act, 104. 

this applies only to expenses in inferior Courts, 104, 185. 

improper award of ^expenses a ground of suspension, 
105, 332. 

practice in suspensions, 182*186. 

expenses may be awarded to or against prosecutor, 1 85. 

usually modified, 183, 186. 
EXTENSION OF TIME FOR LODGING APPEALS, 

under 20 Geo. IL, cap. 43, 212. 



F. 

FINAL DECREE OR JUDGMENT, 

under 20 Geo. II., cap. 43, what ? 229. 
FINALITY OF CONVICTIONS AND JUDGMENTS. 

See Jurisdiction. 
FORFEITURE, 

directed by statute must be imposed in sentence, 332. 

and allocated as directed, 332. 

of bail bond, 29. 

cautioner may object in respect of bad citation, 29. 

or accused through procurator, 29. 

petition to be reponed against forfeiture of bail 
bond, 264. 

G. 

GLASGOW, 

Police Act, 1866, appeal clauses quoted, 261. 
winter Circuit at, 157. 

H. 

HERITABLE JURISDICTIONS ACT, 

20 Geo. II, cap. 43, 2, 5, 30, 136, 161, 212, 217, 218, 
220, 228. 
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appeals under, to Circuit, 219. 

had the Circuit Court a power of review prior to that 

Act ? 220. 
the parties who may appeal, 221. 
the Courts from which appeals lie, 221. 
the cases in which appeal is allowed^ 221. 
in criminal cases, 221. 
in civil cases, 224. 
criterion of value in, 225. 
onus of showing that appeal is incompetent lies 

on objector, 226. 
illustrations of competent and incompetent appeals, 

226. 
mode of taking and entering an appeal in open 

Court at the time of pronouncing judgment, 232. 
verbal intimation not sufficient, 233. 
must find caution, 235. 

mode of taking an appeal within ten days of judg- 
ment pronounced, 236. 
form of appeal, 236. 
service, 237. 
caution, 238. 

procedure before Circuit Court, 240. 
rules applicable to suspensions apply, 242. 
cases may be certified to Court of Session or Justiciary, 

243. 
procedure on certification, 244. 
appeal clauses quoted, section 34s, 220, 231. 
section 36, 231. 
section 37, 243. 
See Appeal. 
HIGH COURT OF JUSTICIARY, 
its constitution, 151. 
place of sitting, 153. 
time of sitting, 154. 
quorum, 1 55. 
jurisdiction, 155. 

its powers as a Court of review in cnmirialibus, 162. 
in civil matters, 162, 217, 218. 
processes of review before it — advocation, 163-169. 
suspension, 169-189. 
appeal on case stated under Appeals Act, 1875, 

189-218. 
appeal certified under 20 Geo. II., cap. 43, 243. 
appeal under other Acts " where there are no Circuit 

Courts," 217, 218. 



( 



378 INDEX. 

appeal under 1 Vict., cap. 41, 245. 
oDjections to its jurisdiction, 272-308. 

(1) that the case is civil, 272-283. 

(2) that review is excluded, 283-289. 

(3) that review is allowed only on limited grounds, 

290. 

(4) that another Court of review is named, 290-308. 

See Jurisdiction. 
where competent to apply to High Court notwith- 
standing exclusion, 300-308. 
application to High Court by petition, 264-271. 
for recal of sentence of fugitation, 264. 
for interim liberation pending appeal, 265. 
for do. pending trial, 267. 

to compel public prosecutor to grant concourse, 269. 
See Petition. 
HUJIE. BARON, 

his observations upon Sheriff Court procedure, 6. 
upon the jurisdiction of the High Court of Justiciary, 

283. 
upon " passing the bill," 167. 
upon "art and part," 15, 16. 
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IMPRISONMENT, 

until fine or expenses paid, 13. 

period must be named in warrant of imprisonment at 

expiry of which accused shall be discharged, 19. 
if accused fails to appear at first diet warrant to ap- 
prehend and imprison granted, 29. 
warrant of imprisonment under 1 Vict., cap. 41, 35. 
limitation of sentences of imprisonment under Police 

Act, 46. 
under Summary Procedure Act, 1864, 
imprisonment during adjournment — when competent, 

88, 89. 
forms of convictions and sentences, 94, 139. 
for a specified period, 94, 95, 139-143. 
untU liberated in due course of law, 95, 96, 145. 
dd factum proestandum, and in default imprisonment, 

147. 
instant execution by imprisonment, when competent, 

98, 100, 101. 
competent where respondent is liable to be im- 
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prisoned for a specified period, either imme- 
diately or in default of recovery by diligence, 
101, 102, 146, 147. 

not competent where special Act declares imprison- 
ment competent only in default of recovery by 
civil diligence, 98. 

nor where special Act allows time for payment before 
execution of any kind, 222, note 2, 333. 

nor where no provision is made in Act for recovery 
of penalty, 95, 96, 99, 100, 146. 

imprisonment until liberated in due course of law, 
when competent, 96. 

where no provision in Act for recovery of penalty, 
96, 99-101, 146. 

and where Act does not exclude recovery by im- 
prisonment, 96. 

** authorise " held equivalent to " do not exclude," 99, 
147. 

warrant of imprisonment may take effect from expiry 
of previous sentence, 105. 

sentence of imprisonment for a specified period the 
test of criminal jurisdiction, 108, 280. 

in proceedinp under statutory complaints, 280. 

linutation of sentences of imprisonment by Police 
Judges, 111. 

party sentenced to imprisonment and liberated ad 
inUHm must be personally present at hearing 
and disposal of case, 177, 211, 241. 

if not, Couiii may giunt warrant to apprehend and 
imprison for unexpired term, 212. 

extension of time for lodging appeals under 20 Geo. 
II., cap. 43, against sentences of imprisonment, 
212, 239. 

only applies where imprisonment commences within 
10 days of sentence, 212. 

where imprisonment prayed for in complaint, fine 
cannot be awarded instead, 332. 

in criminal cases sentence of imprisonment must be 
for a definite term, 333. 
See Conviction and Sentence. 
INCOMPETENCY. See Jurisdiction. 
IN DUG I jE, See Complaint and Criminal Libel. 
INFORMATION, 

criminal, need not be embodied in the conviction 
under English Summary Procedure Act, 74. 

difference between Scotch complaint and, 74. 
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INNOMINATE OFFENCE, 

how Ubelled, 125. 
INSTANCE, 

under General Police Act, 45. 

defective a ground of review, 311. 

concourse of Procurator-Fiscal usually necessary in 

criminal cases, 311. 
statutory exceptions, 311. 
when may common informer sue without concourse, 

311. 
when may private party, 312. 

provision of Summary Procedure Act, 1864, where 
special Act makes no provision for recovery, 72. 
to what cases applicable, 73. 
section 28 of Act of 1864 does not affect instance, 

110, 111. 
can Court compel public prosecutor to grant his con- 
course ? 269. 
INTEREST, 

conclusion for, considered in judging of value of the 
cause, 226, 227. 
See Appeal. 
INTERIM LIBERATION. See Liberation. 
INTIMATION. iSee Service. 
IRRELEVANCY, 

of libel or complaint a ground of suspension, 319. 
even after veroict of assize, 171> 322. 
See Relevanct. 



J. 

JUDICIAL EXAMINATION, 316. See Declaration. 
JURISDICTION, 

of High Court See High Court of Justiciary. 
of Circuit Court. See Circuit Court of Justiciary. 
incompetency, including defect of jurisdiction, 253, 
290. 
includes want of jurisdiction, 254. 
and refusal to exercise jurisdiction^ 254. 
Objections to jurisdiction of Court of Justiciary as a 
Court of review, 
(1) that the jurisdiction is civile 272. 
tests before 1864, 272. 
cases held criminal, 274. 
cases held civil, 279. 
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definition in section 28 of Act of 1864, 108, 280. 
cases to which it applies, 280. 
purpose of definition, 281. 
its application — ^how tested, 282. 

(2) that review is excluded, 283. 
expressly, 285. 

by necessary implication, 288. 

(3) that review is allowed only on limited grounds, 

289. 
oppression, 247. 

material deviations in point of form, 251. 
incompetency, 253. 

(4) and to another Court, 290. 

where proceedings outwith the statute objection 

fails, 292 
where appeal given to Circuit, jurisdiction of High 

Court excluded, 295-298. 
where appeal lies to Court of Exchequer, 298. 
where to Quarter Sessions, 288. 
cases where application to High Court competent 
notwithstrfinding exclusion, 300. 
cases of oppression — Gray v. M'OUl, 301. 
vitiation of sentence, 306. 
refusal by Quarter Sessions to re-hear evidence 
on appeal, 306. 
High Court will entertain suspension if other- 
wise competent, although appeal to Circuit 
has been taken and intimated, 307. 
objections to jurisdiction of inferior Court, 310. 
JURISDICTIONS ACT. See Heritable Jubisdictions 

Act. 
JURY, 

qualification of jurors, 14. 

trial by — ^Baron Hume's remarks on, 7. 

Erocedure in Sheriff Court, 25-31. 
bel, lists of witnesses and assize, 25. 
citation of accused, 26. 
of jurors, 27. 
of witnesses, 28. 
lodging productions, &c., 28. 
first diet, 29. 

what if second diet not called ? 30. 
second diet, 30. 
verdict — ^how returned, 31. 

tSee Vebdict. 
provisions of Act of Adjournal 17th March 1827, 9-14. 
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9 Geo. IV., cap. 29, 14-17. 

6 Geo. IV., cap. 22, 14. 

trial by jury in disuae in Burgh Courts, 37. 

inclosure of jury during adjournment, 326. 

interlocutor adjourning diet, 328, 338. 

record in jury trial, 337. 
JUSTICE-CLERK, THE LORD, 

history of office, 153. 

presides in absence of Justice-General, 151. 
JUSTICE-DEPUTES, 152. 
JUSTICE-GENERAL, THE LORD, 

the head of the Justice Court, 152. 

office united to that of Lord-President of the Court of 
Session, 152. 

until 1839 could not sit on Circuit alone or with one 
other Judge, 159. 
JUSTICES OF THE PEACE, 

procedure before, 49. 

regulated by 19 and 20 Vict., cap. 48, 49. 

presiding Justice of the Peace initials note of 
evidence, 39, 40. 

procedure under special Acts, 39, 40. 

under Summary Procedure Act, 1864, 67, 69. 

signature of one Justice of the Peace sufficient, except 
to conviction or judgment, 103. 

when case heard by two Justices of the Peace con- 
viction must be signed by both, 333. 

how when heard by more than two, 215, 333. 

signature by preses, 215, 333. 

case under Appeals Act, 1875, how signed, 214. 
JUSTICIAR. See. Justice-General. 
JUSTICIA.RY, CLERKS OF, 

fees payable to the, 360. 

duties of clerk under Appeals Act, 1875, 193. 
JUSTICIARY, COURT OF. See High Court of Justi- 
i ciARY and Circuit Court of Justiciary. 

JUSTICIARY OFFICE, 
I hours of attendance at, 176. 



L. 
LAW, 

errors in point of, what ? 194. 
LETTERS OF EXCULPATION. 

granted to accused if demanded, 12. 
form of, 336. 
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LIABILITY, 

of prosecutor for expenses, 104. 

See Expenses. 
for damages, 111. 
See Damages. 
Judge stating case under Appeals Act, 1875, not liable 
in costs, 104. 
LIBEL. See Criminal Libel. 
LIBERATION, 

on bail or deposit under General Police Act, 44. 

interim, pending suspension, 177. 

should be prayed for, 174. 

caution found, and sufficiency of cautioner certified, 

177. 
form of bond, 357. 

interlocutors granting liberation, 176, 344, 347. 
party liberated must appear personally at hearing 

and disposal of case, 177, 211, 241. 
pending appeal under Appeals Act, 1875, 193. 
cannot be granted till case lodged in superior Court, 

206. 
form of bond, 356. 
petition for interim liberation pending appeal to 

Quarter Sessions, 265. 
petition for, pending trial, 267. 
LIMITATION, 

of actions against Procurators-Fiscal, &c., 121. 
of prosecutions under General Police Act, 47. 
of Police sentences, 47, 111. 
LOCAL POLICE ACTS, 
procedure under, 47. 



M. 

MACKENZIE, SIR GEORGE, 

reasons of advocation as given by him, 168. 
MAJOR PROPOSITION, 

defect in a ground of suspension, 171, 322. 
MALICE AND OPPRESSION, 

on part of the SheriiF a ground of appeal under 
1 Vict, cap. 41, 247. 

need not be personal, 247. 
MALICE AND WANT OF PROBABLE CAUSE. 
See Damages. 
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MOBILE OFFICIUM, 

of High Court of JusticiarVy 264. 
NOTICE OF APPEAL, 

under Appeals Act, 1875, 192, 205. 
See Appeal. 



( 



O. 
OFFENCE, 

statement of, in complaint, 125, 127, 321. 

conviction must be of offence charged, 330. 
OPPRESSION, 

a ground of appeal under 1 Vict., cap. 41, 247. 

a ground for applying to High Court, notwithstand- 
ing exclusion of review, 301. 
OUTLAWH^ 

petition for recal of, 264. 



P. 

PARLIAMENTARY BURGHS, 40. 

See BuBGH Courts. 
PETITIONS TO HIGH COURT OF JUSTICIARY, 264. 

for recal of outlawry, 264. 

for intervm liberation, 265. 

for liberation pending trial, 267. i 

to obtain the concourse of public prosecutor, 269. 
POLICE ACTS, 

procedure under General, 41. 
UTider 25 and 26 Vict., cap. 101, 42. 

jurisdiction (clause quoted), 42. 

citation and apprehension, 43. 

procedure on apprehension (clause quoted), 44. 

liberation on bail or deposit, 44. 

instance and complaint, 45. 

limitation of sentences, 46. 

of prosecutions, 47. 

review (clause quoted), 47. 

may be adopted by Royal Burghs, &c., 41. 
proceaure under Local Acts, 41. 

Glasgow Police Act of 1866 (clauses quoted), 261. 

cases in which review by High Court held incom- 
petent, 296. 
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limitation of sentences of Judges in Police Court 
where powers not defined by statute, 111. 
PROCESS, 

warrant for transmission of, in suspensions, 174, 176. i 
under Appeals Act, 187o, Clerk of superior Court 
shall require transmission of, 193. 
PROCURATOR-FISCAL, 

appointed by Magistrates under General Police Act, 

45. 
may sue for penalties where no special provision in 
^ statute, 72. 

how under statutes authorising common informer to 

sue ? 73. 
his liability for expenses, 104, 182. 

See Expenses. 
for damages, 111. 

See Damages. 
when must malice and want of probable cause be 

averred and proved in actions against, 112. 
limitations of actions against, 121. 
his concourse, when necessary, 311. 
PRODUCTIONS, 

in criminal trials, 10, 28. 
in appeal under 20 Qeo. IL, cap. 43, 240. 
PROOF. /Sec Evidence. 
PROSECUTOR, 

public. See Peocurator-Fiscal. 

private, 72, 311. 

can the Court compel the Lord Advocate to grant his 

concourse ? 269. 
when may common informer sue without concourse ? 73. 
citation of witnesses for prosecutor in jury trials, 28. 
lodging productions, 28. 
procedure when prosecutor does not insist at first 

diet, 29. 
not barred from raising new libel if second diet not 

called, 30. 
in actions, &c., under 25 and 26 Vict, cap. 101, 45. 
PUBLIC HOUSES ACTS, 

cases under 9 Qeo. IV., cap. 58, 277, 287. 

25 and 26 Vict., cap. 35 (clauses quoted), 262. 

provisions as to appeal in cases under, 287, 288, 306. 

Q. 

QUORUM, 

of High Court, 154. 

2b 
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under Appeals Act, 1875, 206. 

of Circuit Court, 159. 

of Justices of the Peace, should sign conviction in 

proceedings under statute, 333. 
may preses sign in proceedings at common law ? 214, 

333. 
can a quorum of Justices of the Peace sign a case 

under the Appeals Acts, 1875 ? 214. 



R. 
RECORD, 

objections in trials by jury to be entered on, 12. 
depositions of witnesses, formerly part of, 17, 31. 
under 9 Geo. IV., cap. 29, 18. 
no record of evidence required under 1 Vict., cap. 

41, 35. 
under 25 and 26 Vict. cap. 101, 46. 
under Summary Procedure Act 1864, 56, 91, 138. 
note of evidence need not be kept, 91. 
in advocations, &c., the principal bill forms the 

record, 168, 176. 
production of record of decree or judgment in appeals 

to Circuit, 240. 
REGULATIONS, 

for Sheriff and Stewart Courts, 1752, 3. 

framed under Police Acts have the force of statute, 

46, 253. 
RELEVANCY 9F COMPLAINT OR LIBEL, 

in jury trials objections to relevancy must be stated 

at the first diet, 23, 29. 
advocation, between 1st and 2d diet, of interlocutor 

finding libel relevant incompetent, 164. 
interlocutor of relevancy, when pronounced, 24, 29. 
under Sum/mary Procedure Act, 1864, 

iiTclevant complaint cannot be made relevant by 

amendment; cases, 78, 80, 326. 
otherwise where defective merely in specification, 76, 

77, 326. 
and where character of offence not changed by 

amendment, 73, 75, 78, 326. 
at hearing respondent may state objections to com- 
petency or relevancy, 90. 
Judge should note objections, though not required bv 

Act, 90. 
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no provision in Acts of 1864? and 1875 for noting such 
objections, 90, 93, 209, 214. 

when substantial damages sought in respect of prose- 
cution on irrelevant libel, must malice, fcc, be 
averred and proved ? cases, 113-119. 

can action be put an end to by statutory tender ? 117. 

requisites of complaint at common law, 125. 

under statute, 127, 128. 

if libel irrelevant, suspension competent of conviction 
following on verdict of Assize, 171, 322. 
under Appeals Act, 1875, 

may case be demanded on the ground of irrelevancy ? 
199, 214. 
REMIT, 

for inquiry in suspensions, &c., 180. 

expensive and unsatisfactory, 59. 

to inferior Judge to proceed with cause in advoca- 
tions, 169. 

in suspensions, 181. 

in appeals under Act of 1875, 193. 

of certified appeal by High Court to Court of Session, 
244. 

to Sheriff, with instructions under 1 Vict., cap. 41, 

257. 
RESTRICTION, 

of summons does not make appeal competent, 227. 
REVIEW, 

grounds of, 309. 

objections on the head of jurisdiction, 310. 
„ instance, 311. 
„ arrest, 312. 
„ citation, 314. 
„ search warrants, 315. 

„ delay in bringing accused before Magistrate, 31 6. 
„ judicial examination, 316. 
„ refusal of delay, 318. 
„ the complaint or libel, 319. 
„ admission or rejection of evidence, 323. 
„ failure or refusal to record evidence, 324. 
„ failure or refusal to note objections to admission 

or rejection of evidence, 325. 
„ amendment of complaint, 325. 
„ adjournment during trial and inclosure of the 

Assize, 326. 
„ verdict, 329. 
„ conviction and sentence, 330. 
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may be either on party or agent, 238. 

See Appeal. 
execution of, in advocations and suspensions, 341. 
in appeals, 349. 
SHERIFF COURT, 

procedure in crimimil causes in ; statutes and regula- 
tions, 2-25. 
sketch of procedure, 25-34. 
Small Debt Act, 1837, 34, 245. 
See Appeal. 
STATUTES. See Separate List, p. xv. 
SUMMARY PROCEDURE ACT, 1864. 
the passing of, 49-61. 
its leading features, 61-64. 
permissive, 62. 
interpretation clause, 66. 
application of Act, 67, 72, 106, 362. 
to what cases it does not apply, 106. 
what summaiy causes, 70. 
proceedings, how instituted, 72. 
objections to and amendment of complaint, 73. 
dinerences between Scotch and English Procedure 

Acts, 74. 
what are '' defects in substance and form " ? — case, 

75-80. 
warrant for citation or apprehension of respondent, 81. 
procedure where respondent fails to appear, 81. 
execution of warrants, 82, 
beyond Scotland, 84. 
adjournment of diet, 87, 88. 
Judge may sign convictions and warrants out of 

jurisdiction, 89. 
procedure at hearing when respondent is present, 89. 

when he is absent, 91. 
form of record, 91. 

when note of evidence need not be taken, 91. 
what record must contain, 93. 

application of forms of convictions and judgments, 94. 
directory, not imperative, 97. 

immediate imprisonment, when competent, 98, 101. 
imprisonment " until liberated in due course of law," 
100. 
See Impbisonment. 
proceedings subsequent to conviction, 102. 
signature of one Justice sufficient, except to convic- 
tion or judgment, 103. 
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expenses, 104, 184. 

limitation of time for bringing complaints, 106. 

{'urisdiction of inferior Courts not extended, 107. 
imits of civil and criminal jurisdiction, 106, 280. 
to what cases applicable, 280. 

See Civil and Criminal. 
limitation of sentences of Police Judges, 111. 
actions against prosecutors, 111-119. 

See Damages. 
Act substituted for 11 and 12 Vict., cap. 43, 119. 
proceedings in summary causes may be in forms of 

this or other Procedure Acts, 119. 
convictions, &c., not to be quashedfor want of form, 120. 
limitation of actions against Sheriif, &c., 121. 
provisions as to Police buildings, prison, discipline, 

&c., 123. 
schedules, 124-149. 
requisites of complaints, 124-130. 
of search warrants, 132-135. 
SUMMONS, 

conclusions of looked to in j udging of value of cause, 22C. 
interest held part of subject matter, 226. 
expenses not, 226. 
small debt, 35. 
criminal, 3 
See Apteal. 
SUPPLEMENT, 

letters of, not necessary under 1 and 2 Vict., cap. 119, 

and 11 Geo. IV. and 1 Will. IV., cap. 37. 21. 
nor under Summary Procedure Act, 1864, 82. 
SUSPENSION, 

mode of reviewing illegal warrant, conviction, or 

judgment, 170. 
competent only before High Court, 170. 
there must be something to suspend; threatened 

warrant, &c. not enough, 170. 
not an objection that warrant or conviction has been 

executed or implemented, 170. 
acquiescence of accused not in general a bar to sus* 
pension, 170. 
unless delav excessive, 1 70. 
review on the merits of conviction following on 

verdict not competent, 171. 
on what grounds competent, 171. 
suspension incompetent in respect of law laid down 
in chai'ge to jury, 172. 
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{>rocedure in suspension, 173. 
brm and requisites of bill, 174, 342. 
interlocutors, 176, 344, 347. 
interi'm liberation not a matter of right, 176. 
bonds of caution, 356. 
procedure at hearing, 177. 
diet fixed on application of both or either of the 

parties by memorandum, 177, 188. 
form of memorandum, 188, 360. 
if libei-ated ad interim suspender must be personally 

present at hearing and disposal, 177, 211. 
if no appearance for respondent, suspender must show 

cause, 178, 189. 
disposal of case, 178. 
Court may suspend in whole or part, vary or alter 

sentence, refuse suspension, &c., 178. 
not competent to suspend in part, and sustain in part, 

where good and bad parts not separable, 179. 
Court may remit for inquiry before answer, 180. 
or remit to inferior Judge with instructions, 180. 
terms of interlocutor disposing of case, 181. 
expenses, 182-186. 

liability of Procurator-Fiscal for expenses, 182. 
effect of section 22 of Act of 1864, 184. 
expenses usually modified, 183, 186. 
award in discretion of Court, 186. 
expenses not usually refused because objection not 

taken in inferior Court, 185. 
of illegal or irregular warrants, 186-188. 
when competent peTidente procesau, 186. 
at the instance of parties not tmder charge, 187. 
of witness committed for prevarication, 187. 
procedure in enrolling case for hearing, 188. 
procedure if no appearance for suspender, 189. 
bill refused, 189. 

if suspender liberated ad interi/m, warrant for re- 
apprehension granted, 189, 211. 



T. 

TRANSMISSION, 

of prisoners from one county to another, 20, 83. 

from England to Scotland, 314. 

from Scotland to England, 314. 

of process. See Advocation, Suspension, Warrant. 
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TRIAL, 

mo^es of in Sheriff Court, 2, 6. 
procedure during, injury trials, 12, IS, 17, 29-31. 
record in, 337. 

trials on criminal libel without jury, 31. 
summary trials, 33. 
under Small Debt Act, 35. 
in Burgh Courts, 36, 41. 
how different from trial in Sheriff Court, 39. 
in Police Court, 45. 
before the Justices, 49. 
under Summary Procedure Act, 1864, when respondent 

present, 89. * • 
when in absence, 91 . 
objections arising during, 323-329.' 

See Review. 

V. 
VERDICT, 

how returned, 31. 

not in writing when returned before Court ad- 
journs, 17. 

conviction following on, when subject to review, 171, 
322. 

not reviewable on merits, 171, 322. 

must be consistent with the charge, 329. 

general verdict bad from uncertainty where charges 
alternative, 329. 

when once recorded cannot be changed, modified, or 
explained, 330. 

W. 

WARRANT, 

for citation or apprehension ofaccueed <w respondent, 
under Act of Adjournal, 1827, 9, 26. 
under 9 Geo. IV., cap. 29, 14, 32. 
under 1 and 2 Vict, cap. 119, 21. 
execution of, 26, 27. 
under Small Debt Act, 35. 
under 25 and 26 Vict., cap. 101, 43. 
apprehension, without — ^when competent, 43, 44. 
under Summary Procedure Act, 1864, when granted, 

81. 
execution of, 82. 

indorsation of, when required, 22, 83, 313. 
execution beyond Scotland, 84. 
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may be signed by Judge out of his jurisdiction, 89. 

suspension of, not usually competent before final 
judgment, 186. 

directions of statute authorising must be followed, 313. 
for citation or apprehension of witnesses, 

for prosecutor, under Act of Adjournal, 1827, 14. 

for accused ; letters of exculpation, 12, 336. 

under 9 Geo.* IV./ cap. 29, 14. 

under 11 Geo. IV. and 1 WilL IV., cap. 37, 20, 23. 

letters of supplement unnecessary, 21. 

execution o^ 28. 

under 25 and 26 Vict., cap. 101, 43. 

under Summary Procedure. Act, 1864, 81, 82-87, 131, 
135, 136, 137. 

absence of warrant to cite held an objection to con- 
viction, 81. 
Search Warrant, 

when competent, 132-135, 186, 187. 
See Suspension. 
Warrant of imprisonment, 

for payment of penalty or caution, shall specify 
period on expiry of which person sentenced shall 
be discharged, 19. 

under 1 Vict., cap. 41, 35. 

limitation of, under 25 and 26 Vict., cap. 101, 46. 

forms of, imder Summary Procedure Act, 1864, 139- 
149. 
See Impkisonment, and Conviction and Sentence. 
* for tra/nsm,ission of proceedings, 

in advocations ana suspensions, 168, 176. 
WITNESS, 

citation or apprehension of See Warrant. 

suspension by, of warrant of imprisonment for pre- 
varication, 187. 

party's right to be examined as, not aflfected by 
section 28 of Summary Proceedure Act, 1864, 
108. 

excluding accused's or defender's witnesses a ground 
of review, 248, 306. 

a party cited as, cannot be forthwith put on his trial, 
248. 

proceeding to trial without giving party time to cite 
witnesses a ground of suspension, 249, 318. 
Set Evidence. 

2c 



ti. CHAPMAN AND CO., PRINTERS, EDINBURGH. 



\ 



I« 



>J«v»JL!r--iwoi«N* 



€«*• 



JHif 

3 SffoM 700 099 




1 ♦ 



'A 



!;■• 



'I' 



■::■■ 



n 



